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IN THE UNIl'tD STATES DISTRICT COURT f OR THE 


SOUTHERN DISTRICT OF NEW YORK 


MASIA A. MUKMUK, also known as : 

SYLVESTER CHOLMONDELEY, 

Plaintiff, : 

'vs. 5 '• ko . 70 Civ sng- 

: 

JOHN L. ZELKER, Warden of Groen 
Haven Prison, Stormville, New York, : 

Defendant. 


COMPLAINT FOR DECLARATORY JUDGMENT, 
INJUNCTION, AND OTHER APPROPRIATE 
_RELIEF_ 


f 

Plaintiff, by his attorneys, hereby complains against 


• defendant as follows: 

1. Plaintiff brings this action to redress violations of 

. t 

his rights secured and protected by the Constitution and Laws 
of thfc United States, Ly the Worden and other officials of Cro 


Haven prison, Stormville, New York, who, at all times relevant 


herein, acted under color of state law. 


2. Jurisdiction is based upon 28 U.S.C. §§ 1343(3) and (4) 


and 220). The action arises undar 42 U.S.C. § 1983, and the 


First, Fifth, Si::th, Eighth and ^ourteeneth Amendments to the 


United States Constitution. 


3. Plaintiff, Masia A. Mutatek f also kurwn as Sylvester 


Cholmonijlcy, is presently surv’rg a sentence of fifteen io 


thirty yearn impriron: .ent at Green Ilavon Prison, Storn.vi4 le, v 
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Defendant, 7onn L. Zelker, is the Warden of Green Haven 
Prison, Stormville, New York, and has custody and control over the 
plaintiff herein. 

5.. On or about February 7, 1970, plaintiff was transferred 
from Attica State Prison in New York to Green Haven Prison. 

Among plaintiff's transferred belongings were his personal 
writings and the following books and magazines: 13 Ebony maga¬ 
zines, 36 Jet Magazines, 7 Soul newspapers, 3 Negro Digests, 

"Che Speaks", "Dante's Hell", "African Nationalism", "History 
of Socialism", "The Works of Mao," "The Wretched of the Earth", 
“Soul on Ice" and "Last Year of Malcolm X". All of the afore-, 
said items were confiscated by agents of defendent Zelker and 
have not been returned to the plaintiff, despite his requests 


therefor. 

6. On or about July 28, 197C, plaintiff was conducting and 
participating in exercise in the yard at Green Haven prison, 
not bothering anyone, when he w t \s suddenly taken by agents of 
defendent Zelker to the prison discipline office. 

7. At a summary appearance before a prison discipline officer, 

Pi aintLff was charged with teaching karate, was found guilty, 

/ 

and was placed in solitary confinement for an indefinite* nr.d 
unlimited period, where he presently remains The shocking 
conditions of solitary confinement at Green Haven prison have 





V 
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already been documented and are a matter of public record in 
this District Court, in Sostre v. Rochefeller , 68 Civ. 4059 
and in Carothers v. Follette , 68 Civ. 3927 

8. At no time relevant herein did defendant or his agents 

0 

do any of the following: 

(a) Give plaintiff clear advance notice that the conduct 
he was engaged in violated a specific institutional rule; 

(b) Give plaintiff, in advance of the disciplinary hearing, 
a written copy of any charges made against him, citing the 
written rule or regulation which it is charged he has violated? 

/ (cf) Grant plaintiff r recorded hearing before an impartial 
and disinterested official, where plaintiff would be able 
to cross examine his accusers and to call witnesses on his own 
behalf; 

<d) Grant plaintiff adequate.opportunity to obtain counsel 

or a counsel substitute and to prepare a defense; or 

(e) Give plaintiff, in writing, the decision of the hearing 

officer setting forth the evidence on which it is based, the 

**» 

reasons for the decision, and the legal basis for the punish- 

•ment imposed. 

/ 

9. On information and belief, plaintiff alleges that defender! 
has permitted other prisoners at Green Haven prison to receive 
and retain reading materials which they desire, but that pi a in'* ' r 









V 


, • • = -» -t.,' {• •'.W •'4** ■ >i •;./» v . ' * •• 1 • 

A-7 


has been discriminated against and denied the right to receive 
and retain the reading materials which he desires because r.e 


is a Black Man. 


10. The aforesaid actions of defendant and of his agents 

# 

have violated, and continue to violate, plaintiff’s rights secured 
and protected by the Constitution and Laws of the United States 


as follows: 


(a) Plaintiff has been denied freedom of speech, press and 
religion, and Equal Protection of the Laws; 

t 

(b) Plaintiff has been denied the basic elements of pro¬ 
cedural due process of law and fair hearing which rust be 
afforded before substantial adverse punishment, such as in- 
definite solitary confinement at Green Kaven prison, can be 
imposed; 

(c) Plaintiff has been denied the right to be clearly warned 
in advance as to precisely what conduct is prohibited and 
what, penalty can be inflicted for violation thereof; 

(d) Plaintiff is being subjected to cruel and unusual punish¬ 
ment by the imposition of an extremely severe penalty, which 

is grossly disproportionate to the alleged infraction; and 
/ 

(e) Plaintiff is being punished fc~ engaging in exercises 
which are a part of his way of life, which calis for extreme 


discipline and fitnor.-. of mind and tody, and which constitute 
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proven threat to institutional discipline and security. 

11. The aforesaid actions of defendant and of his agents are 
not justified by any legitimate, compelling state interest, and 
are not necessarily related to considerations of institutional 

security. « 

12. Plaintiff has no adequate remedy at law. Unless the 
relief requested herein is granted, plaintiff will continue to 
suffer irreparable injury. 

WHEREFORE, plaintiff prays: 

1. That the hearing of this cause be expedited; 

r » 

y 

2. That the Court grant a preliminary injunction and a final 
• » 

injunction against the wrongs complained of in this 
^Complaint; Specifically, that defendent and his agents 

t . 

be directed to return immediately to plaintiff his 
personal writings, books and magazines; that defendant 
and his agents be directed to remove plaintiff immediately 
from solitary confinement for his alleged teaching of 
karate on or about July 28, 1970; and that defendant and 
his agents be restrained from imposing similar punishment 
upon plaintiff in the future without first affording him 
procedural due process of laws, and without also demon¬ 
strating, that plaintiff:; actions constitute a proven 
threat to institutional sceiv-ity; 
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That the Court grant such other relief that may be just 
and appropriate, including an award of court costs and 
attorneys' fees. ^ 


j 


HERMAN SCHWARTZ 

New.York Civil Liberties Union 
77 West Eagle Street 
Buffalo, New York 


/j/ . /.Jr. < /!./ C? ' K-~b 

STANLEY A. HASS 

10 Columbus Circle 
Suite 2030 

New York, New York 10019 


"Elizabeth.m. fisher 

70 r ’St 85th Street 
Nsv. York, New York 


>EL^ 


Attorneys for Plaintiff 
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STATE OF NEW YORK 
COUNTY OF NEW YORK 


SS. 


MASIA A. MUKMUK, also known as SYLVESTER CHOLMONDELEY, 
being first duly sworn on oath, deposes and says that he has read 
the foregoing Complaint, and that he knows the contents thereof 
to be true and correct to the best of his knowledge and belief. 




Subscribed and Sworn to before me 
this _ /C day of August, 1970 


hi . 

Notary Public J/-/i 


'XJ. 9 9 

My Commission expires ’Ttuh*/ 3q, 






A-11 



IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


MASIA A. MUKMUK, also known as : 

SYLVESTER CHOLMONDELEY, 

: 

Plaintiff, 

vs. 

JOHN L. ZELKER, Warden of Green Haven 
Prison, Storroville, New York, : 

Defendant. : 


No. 70 CIV 3518 


i 

. AMENDED COMPLAINT FOR DECLARATORY 

JUDGMENT, EQUITABLE AND OTHER 
_ APPROPRIATE RELIEF _ 

t 

Plaintiff, by his attorneys, hereby complains against 
defendant as follows: 

1. Plaintiff brings this action to redress violations of 
his rights secured and protected by the Constitution and Laws of 
the United States, by the warden and other officials of Green 
Haven prison, Storroville, New York, who, at all times relevant 
herein, acted under color of state law. 

2. Jurisdiction is based upon 28 U.S.C. §§ 1343(3) and (4) 
and 2201. The action arises under 42 U.S.C. § 1983, and the 
First, Fifth, Sixth, Eighth and Fourteenth Amendments to the - 
United States Constitution. 

3. Plaintiff, Masia A. Mukmuk, also known as Sylvester 
Choimonaeley, is presently serving a sentence of fifteen to thirty 
years imprisonment at Green Haven Prison, Storroville, N.Y. 

4. Defendant, John L. Zelker, is the Warden of Green Ilnven 
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Prison, Stormville, New York, and has custody and control over 
the plaintiff herein. 

I • 

5. On or about February 7, 1970, plaintiff was transferred 
from Attica State Prison in New York to Green Haven Prison. Among 
plaintiff's transferred belongings were his personal writings and 
the following books and magazines: 13 Ebor.y magazines, 3 6 Jet 
magazines, 7 Soul newspapers, 3 Negro Digests, "Che Speaks", 
"Dante's Hell", "African Nationalism", "History of Socialism", 

"The Works of Mao", "The Wretched of the Earth", "Soul on Ice", 
and "Last Year of Malcolm X". All of the aforesaid items were 
confiscated by agents of defendant Zelker and have not been re¬ 
turned to the plaintiff, despite his requests therefor. 

6. * On or about July 17, 1970, plaintiff was kept locked in 

) 

his cell for ten days for refusing to sign a mail or destroy slip 
for two packages of Familia, a Swiss cereal which he received in 
a package. 

7. t, On or about July 28, 1970, plaintiff was conducting and 
participating in exercis< in the yard at Green Haven Prison, not 
bothering anyone, when he was suddenly taken by agents of defend¬ 
ant Zelker to his cell and keeplocked there until the following 
day. 

8. At a summary appearance before a prison discipline offi¬ 
cer, plaintiff was charged with teaching karate, was found guilty, 
and was placed in solitary confinement for an indefinite and un¬ 
limited period, where he remained until August 18, 1970. The 
shocking conditions of solitary confinement at Green Haven prison 
have already been documented and are a matter of public record in 
this District court, in Sostre v. -oc kfeller , 312 F.Supp. 863 and 
in Carothers v. Follette , 314 F.Supp. 1014. 

9. ' On or about August 8, 1970, plaintiff and two other in¬ 
mates confined to punitive segregation vere exercising in their 
cells in punitive segregation where they were confined twenty- 
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four hours a day. 

10. At a summary appearance before a prison discipline offi¬ 
cer plaintiff was charged with making noise and refusing to stop. 
He was found guilty as charged and penalized by the forfeiture of 
ten days good time. 

11. On or about August 18, 1970, on the eve of a scheduled 
hearing on plaintiff's motion for a preliminary injunction, de¬ 
fendant having knowledge of the filing of the Complaint herein, 
and of the entry by this Court of a rule to show cause, ordered 
plaintiff removed from solitary confinement and returned to the 
general prison population. 

12. On Auyust 19 ,1970, counsel for plaintiff appeared in 
this Court to request a preliminary injunction preventing defend¬ 
ant from continuing plaintiff in punitive segregation. At that 
time; counsel for defendant notified the Court and counsel for 
plaintiff that plaintiff had been removed from solitary confine¬ 
ment the previous day. Subsequently, an agreement was reached 
that in the event plaintiff is returned to segregated confinement, 
the warden of Green Haven prison shall give telephone notice there¬ 
of to coqnsei for plaintiff within six hours. 

13. / On August 21, 1970, plaintiff loaned a book to a new 

inmate and participated in exercise in the yard for a period of 
several hours. 

14. Plaintiff was locked in his cell until August 26, 1970, 
when he was taken to discipline court. 

15. The discipline court found plaintiff guilty of causing 

a disturbance in the yard, and he was penalized ten days good time. 
Plaintiff was also found guilty of teaching karate to another in¬ 
mate; he was denied recreation privileges for fifteen days. 

16. At the same hearing plaintiff refused to plead guiltv or 
not guilty to the charges; he told the discipline court that he 
would not participate in their proceedings because it was a sham 

l 
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and a kangaroo cou“t. He also asked the officer in charge to 
release another inmate from punitive segregation where he had 
been since July 28, 1970, for allegedly practicing karate in the 
yard with plaintiff. 

17. As a result of this statement to the discipline court 
plaintiff was again keeplocked in his cell until August 31, 1970. 
without notice to plaintiff's counsel. 

18. On August 31, 1970, at a summary appearance before a 
prison discipline officer, plaintiff was found guilty of insolence 
because of his remarks set out in paragraph 16, and he was penal¬ 
ized ten days good time. 

18- At the hearing on August 31, 1970, plaintiff refused to 

plead to the charges for the reasons set out in paragraph 16. 

20. As a result of this statement to the discipline court, 
plaintiff was again keeplocked in his cell until September 2,1970, 
without notice to plaintiff's counsel. 

21. At a hearing on September 2, 1970, plaintiff was penal¬ 
ized fifteen days loss of recreation for iiis conduct during the 
hearing of August 31, 1970. 

22. On September 3, 1970, plaintiff inadvertently missed the 
line to the mess hall, and when he informed the officer of thi .3 

he was locked in Iiis cell un^il a hearing. • ' , 

23. On Sept.ei 'er 4, 1970, at a summary appearance before the 
prison discipline officer, plaintiff was charged with being in the 
exercise yard despite the fact that his yard privileges had been 
confiscated for fifteen days. Plaintiff denied having been in 
the yard. He was found guilty, and punished by a fifteen day 
keeplock, without notice to plaintiff's counsel. 

24. On September 22, 1970, plaintiff asked the officer in 
charge of his cell block to give him a pass to go to the shower ' 
for his weekly shower or to the correspondence unit where he had j 


an appointment to mail out legal papers to his attorney. lie had j 
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to do both things that day. The officer refused, and plaintiff 
proceeded to the correspondence unit without a pass. 

25. At a discipline hearing on September 23, 1970, plain¬ 
tiff was found guilty of proceeding without a pass, and he was 
penalized ten days of recreation privileges. 

26. On October 8, 1970, plaintiff was keeplocked for 
allegedly practicing karate, without notice to plaintiff's 


counsel. 


On October 9, 1970, at a summary discipline court plains 


tiff was found guilty and keeplocked for fifteen days, without 
notice to plaintiff's counsel. 

28. On or about October 16, 1970, plaintiff was charged with 
cursing an officer, calling him a white pig, threatening him with 
bodily harm and attempting to throw a coffee jar at the officer. 
Plaintiff pleaded not guilty. He Was found guilty, and the dis¬ 
position was twenty days keeplock,consecutively to the already 
imposed keeplock. Ho notice was giverL_tQ.p.laintif f ’ s counsel. 

29. ^ At no time relevant herein did defendant or his agents 
do any of the following: 

(a) Give plaintiff clear advance notice that the conduct 
he was engaged in violated a specific institutional rule; 

(b) Give plaintiff, in advance of the disciplinary hearing, ' 
a written copy of any charges made against him, citing the 
written rule or regulation which it is charged he has violated; 

(c) Grant plaintiff a recorded hearing before an impartial 
and disinterested official, where plaintiff would be able to 
cross examine his accusers and to call witnesses on his own 
behalf; 

(d) Grant plaintiff adequate opportunity to obtain counsel 
or a counsel substitute and to prepare a defense; or 

(e) Give plaintiff, in writing, the decision of the hearing ^ 
officer setting forth the evidence on which it is based, the ! 








reasons for the decision, and the legal basis for the punish 
ment imposed. 

30.. On information and belief, plaintiff alleges that de¬ 

fendant has permitted other prisoners at Green Haven prison to 
receive and retain reading materials which they desire,—but—that 
plaintiff has been discriminated against and denied the right to 
receive and retain the reading materials which he desires because 
he is a Black man. 

31. Upon information and belief, plaintiff alleges that 
defendant has permitted other prisoners to engage in physical 
exercises of their choice, but that plaintiff has been and is 
being discriminated against by the defendant and his agents. 

32. • plaintiff alleges that he is being subjected to a con¬ 
tinuing course of harrassment by defendant and his agents, to wit, 
confined to punitive segregation or to his cell without exercise 
or any freedom of movement for more than three months. 

33. ^ The aforesaid actions of defendant and of his agents 
have violated, and continue to violate, plaintiffs rights secured 
and protected by the Constitution and Laws of the United States as 
follows:* 

(a) Plaintiff has been denied freedom of speech, press and 
religion, and Equal Protection of the Laws; 

(b) Plaintiff has been denied the basic elements of pro¬ 
cedural due process of law and fair hearing which must be 
afforded before substantial adverse punishment, such as in¬ 
definite solitary confinement, keeplocks, or extended loss 

of recreational privileges, including use of the exercise yard 
can be imposed; 

(c) Plaintiff has been denied the right to be clearly 
warned in advance as to precisely what conduct is prohibited 
and what penalty can be inflicted for violation thereof; 

(d) Plaintiff is being subjected to cruel and unusual 
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punishment by the imposition of extremely severe penalties 
which are grossly disproportionate to the alleged infrac¬ 
tions; 

(e) Plaintiff has been subject to cruel and unusual punish¬ 
ment by the denial of his right to procedural and substantive 
due process, and by his repeated exposure to the enforcement 
of arbitrary and capricious rules and procedures and to the 
arbitrary and capricious enforcement of all rules and to 
arbitrary and capricious confinement to his cell not as a 
result of any disciplinary procedures, pending a discipline 
discipline hearing; 

(f) Plaintiff is being punished for engaging in exercises 
which are a part of his way of life, which calls for extreme 
discipline and fitness of mind and body,'ar.d which constitute 
no proven threat to institutional discipline and security; 

(g) Plaintiff has been subject to cruel and unusual punish¬ 
ment by the denial of any freedom of movement for most of the 
past three and a half months. 

34. The aforesaid actions of defendant ar.d of his agents 

| are not justified by any legitimate, compelling state interest, 

and are not necessarily related to considerations of institutional 
security. 

35. Plaintiff has no adequate remedy at law. Unless the 
relief requested herein is granted, plaintiff will continue to 
suffer irreparable injury. 

WHEREFORE, plaintiffs prays: 

1. That the hearing of this case be expedited; 

2. That the Court grant a preliminary injunction and a 
final injunction against the wrongs complained of in this 
Complaint; specifically, that defendant and his agents be 
directed to return immediately to plaintiff his personal 
writings, books and magazines; and that defendant and his 


-7 
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agents be restrained from imposing any punishment upon plain¬ 
tiff in the future without first affording him procedural 
due process of law, and without also demonstrating that 
plaintiffs actions constitute a proven threat to institu¬ 
tional security; and 

That the Court grant such other relief that may be just 
and appropriate, including an award oi court costs and 
attorneys' fees. 


HERMAN SCHWARTZ-r r 

New York Civil Liberties Union 
—"77 West Eagle Street 
.Buffalo, New Yo rk. 


S&rA. , _ 

STANLEY A. '(• ■.£S 

].0 Columbus C-'> c le 
Suite 2030 

New York, New York 1!U19 

. ^ _ 

ELIZ/yiLTH EISNUJl '. ECHSLER 
135 central park West 
Apt. 12N 

New York, New York 


Attorneys for plaintiff. 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT G? NSW YORK 


MASIA A. MUICMUK, also known as 
Sylvester Cholraondclcy, 

Plaintiff, 
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AMENDED 
: COMPLAINT 


COMMISSIONER OF THE DEPARTMENT OF 
CORRECTIONAL SERVICES; J. ED.vIN LaVALI.ES, : 
Superintendent of the Clinton Correctional 
Facility; VINCENT. R. MAKCUSI, Superintendent : 
of the .Attica Correctional Facility; JOHN L. 
ZELKER, Superintendent of the Green Haven ; 
Correctional Facility, 


70 Civ. 3519 


Defendants. 


> Plaintiff, by his attorney, hereby complains 
against,the defendants as follows: 

1. Plaintiff brings this action to redress violation 
of ljis rights secured and protected by the Constitution and 
laws of the United States, by the Commissioner of the Depart¬ 
ment of Correctional Services, by the superintendents of three 
of the correctional facilities and their agents, who, at r.ll 
times relevant herein, acted under color of state law. 

2. • Jurisdiction is based upon 2C ’J.S.C. *3 3343(3) ar. 

(4) and 2201. The action arises under 42 U.S.C. i'ISRS, and th 
First, Sixth, Eighth, Thirteenth ar.d Fourteenth Amendments to 
the United States Constitution. 

3. . . Plainciff is presently serving a ssntenc-.- c*~ If, to 

30 years. He was ti ansi erred from Grc.c.i Ha,'»or. Co.rccM o* c • 
Facility to Clinton at the er.J of December, 1970. 


4. Defend. <nt Comr.w sti; rcr of the Department of 

CorircVioi.al Services is the person chjvcjed with the s.-. ...cr?-'. e 
encr, man.igcmrnt and control of the eorree*. ionnl focil* ' i' '• 
of all r.'ttc £ vc I at inw to t.c 








government, discipline, end policing of these institutic&s 2 . 0 

Xhe other defendants are those persons designated by 
the Commissioner as the Superintendents of their respective 
facilities, and they are charged with the supervision and 
management of the correctional facilities, subject only to the 
rules and statutory power of the Commissioner, including 
directing the work and defining the duties of all officers and 


employees. 


• • 

Plaintiff was sentenced in Queens County Court on 


June 29, I960, and he was sent to the Elmira Reception Center. ; 
He was seventeen years old. He was born cn September 17, 19*2. 

7 . On or about August, I960, plaintiff was transferred 

to Auburn Prison. x 

p or ^e period from his arrival until October, 19-1, 

he was punished or reprimanded for minor infractions of prison 
rules. His activities at no'time were found to constitute a 
threat to institutional security or discipline. 

9. During the fall of 1961 plaintiff became a Black 
Muslim, adopting the religion of Islam as propagated b;, the 

Honorable Elijah Mohammed. _ . 

10. * On or about October 3, 1961*. ylrIntiff end some 

other Hu slims f reque s tea that they be • -- v 

unit, with one of their coreligionists w.*o . they thought was being 

punished for having the Koran ard for whose safety they feared. 

11. Plaintiff was told that he was to submit a request 
slip when he wished to return to the general population. 

12 . Plaintiff was then placed in the segregation unit, 
and he.was never returned to the general population prior to 
his transfer to Clinton Prison on September.13, 1962. 

As a result of tnls confinement plaintiff vc. deprive;/ 
of the opportunity to can any good time thereby reduci:;- j 

amount of time he would have to serve before beihg eligible for , 


parole. 


I 
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When he was first transferred to the segregation unit 


plaintiff was placed in a "strip roll" for thirty days. The 
cell contained no furniture other than a toilet, sink, and a 
bed without a mattress. A mattress was provided only during the 
hours of six or seven in the evening until approximately eight 
o'clock in the morning. The cell was filthy, and at no time was 
plaintiff given any cleaning utensils. 'Toilet paper was kept 
outside the cell, and it was only given to the plaintiff when 
the guard on duty was so inclined. •• r • 

*5. At all times during this period in a strip cell 

plaintiff was fed only half-rations. 

16 * At times during this period plaintiff was confined; 

to his cell twenty-four hours a day. He was denied also all his 
personal effects, earphones, literature, linen for his bed, and 
toilet articles. 

17. ; At all tiroes during this period there was no light 

bulb in the cell. - . 

18. Subsequently plaintiff was again placed in a strip 
cell for another thirty day period. 

19* Plaintiff was placed for in a cell 

designated by the inmates as a "dark hole". This cell had no 
fuinlture, sink, toilet or other sanitary facilities j there v.t .3 
no l- 0 ht in he cell Itself nor did light from the outsids 
illuminate it. It was dirty and unsanitary; there was feces 
in the cell and a terrible odor resulting from the filth. 
Plaintiff was clothed only in underpants, an undershirt, and 
socks. At no time was he provided with any food or water or 
hygcnlc articles. 

20 * 0n or about September 13, 1962, plaintiff was 

transferred to Clinten Prison. 

21 • He w as placed in the general population and he was 

Given u Job in the cotton shop. 

22 » On or about October 24, 1962, at Clinton Prison, 

plr.lntii l and a number of other i\Uslltr.s were placed in segre t- 
lon in Mock E after an inquiry was made to Deputy ‘Warden 


I 



Follette about why two Muslins who hed o nductea religious 
services in the yard were keeplocked. 


23. Defendant LaVallee ordered plaintiff placed in 
segregation along vr* ,h the other Muslims. 

24. In this segregation unit plaintiff was denied the 
opportunity to work, to go to the messhall, to mingle with 
the population, to buy food at the commissary to supplement 
the pork free diet which the Muslim religion mandates, to 
receive food packages from home, to wear his own clothing 
Instead of having to wear the same set of clothes for a week 
at a time while receiving a shower only once a veek end being 
denied hot water with which to bathe. 

25. Plaintiff was kept in segregation at the Clinton 

Prison from on or about October 23, 1962, until February 20, 

1965. As a result of this confinement plaintiff lost the 

opportunity to earn approximately nine months good time. 

• • 

26. On or about January 31, 963, plaintiff ar.d other 

t. 

prisoners similarly confined filed civil rights complaints v.*i 

1, 

the United States District Court for the Northern District of 
New York. 


27. • Shortly thereafter plaintiff and other prisoners 

similarly confined were transferred from 2 block to the major 
segregation unit. 

28. I.i both locations the windows were regularly opened 
at night and the blowers were turned on despite the extreme 
cold of the winters near the Canadian border. 

29. Despite the extreme cold plaintiff was made to walk 
naked to the place where showers were taken and made to walk 
back to his cell afterwards without being permitted to dry 
himself off and without being permitted to put on any clothes. 

30. Plaintiff and other Muslims in segregation were 
also compelled to walk in pro ecslon in a small exercise yard 
during the winter without adequate winter clothing and without 
regard for the weather. 

31. on February 28, 1963, plaintiff was penalised thirl 
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days good t-ice for refusing to 6° to the yard under the 
conditions described in paragraph 30. 

32. Plaintiff and the other Muslims so confined suffered 
colds and other illnesses as a result of the conditions to 
which they were subject, but they never received adequate medical 
care or examinations. 

33. Plaintiff and the other Muslims were subject to 

frequent searches of their property and to confiscation of items 

without explanation. 

* « 

34. On or about May 9, 1963* plaintiff was penalized 
thirty days good time for writing a note to the Warden about 
the confiscation of his property. 

35. On or about March 22, 1964, pDalntlfl' was placed in 
■a strip cell in the segregation unit until further notice 
because he was complaining about the food every day. 

36. Plaintiff was then continued in a strip cell for 

an‘additional thirty days for demanding hl3 legal books as 

soon as he woul.' have been released from the strip cell. 

37. t On or about September 15» 1964, plaintiff wqs 

again placed in a strip cell for allegedly receiving a cigarette 
from a prisoner to whom he had passed a library book. He was 
given a' thirty day sentence. 

38» On or about November 30, 1964, ulalntiff was placed 

in a strip cell for thirty days for alleged insolence. 4 

39. On or about December 14, 1964, plaintiff was told 
that he would remain in a strip cell for an indefinite period 
of time because he was allegedly hollering that God is a black 
man, despite the fact that hollering is the only way of 
communicating with other prisoners to prevent'total Isolation. 

•* 0 

40. Plaintiff was further punished for sharing food while 
in a strip cell. He was continued in a strip cell. 

41. Plaintiff was continued in a strip cell without 
a break from November 30, 1964, to February 2, 1965. 
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Plaintiff had previously been in a strip cell for 


even longer periods of tine while incarcerated at Clinton 


Prison, but he cannot make the times more definite at this time, 


The conditions of the strip cell at Clinton Irlson 


were similar to those at Auburn, as described in paragraphs 


fourteen, fifteen, and sixteen of the complaint. 

44. In addition plaintiff was not provided wltl soap, 


towel, toothbrush, or toothpaste, even vhen he was in a strip 
cell for longer than ninety days. Plaintiff cleaned his mouth 
by sometimes obtaining a piece of soap And a rag from other 


inmates. 


He was dressed only in a pair of longjohr.s. 


He was compelled to stand at attention before his 


cell 5ars all day long, 


.•He was denied dental care, i.e. filling of cavities, 


except for extractions. 


Often he was given only one bowl of food a day. 


On or about February 2, 1965 i plaintiff was ordered 


by one of the officers who had previously filed reports against 
him to run, and pick up his mattress and blanket. Plaintiff 


refused to run and walked. When he returned to his cell, this 


officer stuck plaintiff in the face v;ith his night stick, 


breaking his front teeth and necessitating their extraction. 


When plaintiff defended himself, a fight ensued. Plaintiff was 


penalised ninety days good time. 

50. On or about February 20, 1965. plaintiff war 


transferred to the Attica Prison.. He was initially placed in 


population and given a Job assignment. 

51, •• On or about March 16..19S5. plaintiff was charged 


with insoler.c?, end he was penalized thirty days good time. 


As a result of alleged insolent conduct at the 


hearing plaintiff was placed in the segregation unit without 


any further hearing. 


■ ,, 


'i 
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53 . Plaintiff was kept In the scgre ;aticn unit fro- 
March 16, 1965, until March 31, 1966. 

54. During this tine there were no further disciplinary 
reports against the plaintiff. 

55. As a result of this confinement plaintiff lost the 
opportunity to earn approximately four months good tine. 

56 . On or about March 31, 1966, plaintiff was transferred 
to Green Haven at his own request. 

♦ 

57. Until January, 1967, there were no disciplinary 
Infractions of any magnitude filed against the plaintiff. His 
conduct in no way constituted a threat to institutional 
security or discipline. 

. * 

58 . On or about January 28, 1967, plaintiff was charged 

with inflammatory writings confiscated from his cell and with 
settlur up a school for muslins. He was placed in segregation. 
50. On or about February 11, 1967, plaintiff was 

transferred to Clinton Prison. ■- 

60. Without eny disciplinary charges being placed against 
him he was placed in a strip cell for thirty days, under 
conditions similar to those described above. 

61. • Subsequently he was transferred to a different cell 

in the segregation unit, and continued there for approximately 
four to six months. 

62. As a result of this confinement plaintiff was deprivec 
of the opportunity to earn approximately two months good tine. 

63 . In February, 1968, plaintiff was transferred from 
Clinton to Auburn Prison. At the time of the transfer plaintiff 
had a case pending before the Cayuga County Supreme Court. 

64. •'* Plaintiff was transferred from Auburn to Attica 
Prison on or about May 2, 1969* 

63 . While at Auburn plaintiff had advocated tc the 

other prisoners and to the administration that a black studies 
progrnn bo established. 
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66. Upon being received at Attica Prison plaintiff was 
instructed to take a Stanford Achievement Test, which he declined 
to do, saying that unless he could take courses relating to 
black studies and to black men In America ho did not want to go 
to school. As a result of thl3 he was placed in the segregation 
unit from Kay 6, 1969, until approximately the end of January, 
1970.' 

67. As a result of this confinement to segregation 

• • 

plaintiff was deprived of the opportunity to earn approximately 
three months good time, thereby delaying his possible parole. 

68. During the time in segregation plaintiff was denied 
the right to be in the general population, to work, to have 

% 

•earphones, to buy food In the commissary, to exercise regularly. 

69. On or about January 26, 1970, plaintiff was pieced 
in the general population. 

70. * On or about January 31, 1970, plaintiff had permission 

to go to another cell block from one of the officers. Another 
cfficqr told him to return to his cell, but he kept walking after 
explaining that he already had permission to go. The second 
officer cake behind him, and pushed him down the 6talrs. He 

was subsequently beaten up by a number of officers. Mace was 
sprayed in his face. He was taken to a strip cell without 
being host>itallzed, nor .:as he treated by the prison doctor. 

71. Plaintiff was charged with assault and penalized 
360 days of good time. 

72. On October 10, 1969, plaintiff had been Inforieed 

by : the Prison Board that he had lost 455 days punishment time 
and 670 days of unearned time, and that none of this time v&3 

•* 0 

restor d to him. He was further told that hla earliest 
opportunity to meet v/llh the parole board was delajed from 
February, 1970, until April 2, 1973. 

73. On or about February 11, 1971, plaintiff was 
transferred to Green Haven Prison. 


T 


4 
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74. Among plaintiff's transferred belongings v;ere hl 3 

personal vrltings and the following books and magazines: 13 

Ebony magazines, 36 Jet magazines, 7 Soul newspapers, 3 Negro 

Digests, "Che Speaks", "Xante's Hell", "African Nationalism", 

"History of Socialism", "The Works of Kao", "The Wretched of the 

Earth", "Soul on Ice", and "Last Year of. Malcolm X". All of 

these items were confiscated by agents of defendant Zelker and 

have not been returned to the plaintiff, despite his requests 

therefor. •• 

• • 

75* On or about July 17, 1970, plaintiff was keep locked 

• * • 

in his cell for ten days for refusing to sign a mail or destroy 
slip for two packages of Farcilia, a Swiss cereal which he receiv 
ed in a package. . v . 

76. On or about July 28, 1970, plaintiff was conducting 

and participating in exercise in the yard at Green Haven Prison, 
and not bothering anyone, when he was suddenly taken by agents 
of defendant Zelker to his cell and keeplocked there until the 
following day. •• 

77. At a summary appearance before a prison discipline 
officer, plaintiff was charged with teaching karate, was found 
guilty and was placed in punitive segregation for an indefinite 
period of time, where he remained until August 18, 1970. 

78. On or about August 8, 1970,. plaintiff and two other 
Inmates confined to punitive segregation were exercising in 
their cells in punitive segregation where they were confined 
twenty four hours a day. 

79. At a summary appearance before a prison official 
plaintiff was charged with making noise and refusing £o step. 

He was found guilty as charged and penalized by the forfeiture 
of ten days good time. 

80. On or about August 18, 1970, on the eve of a schedule 
hearing on plaintiff's motion for e preliminary injunction, 
defendant having knowledge of the tiling of the complaint herein 
plaintiff was removed from solitary confinement and returned 1 to 

the general population. 
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On August 19, 1970, counsel for plaintiff appeared 


In Court to request a preliminary injunction preventing defendant 
* * 
from contlnulns plaintiff in punitive segregation. At that time! 


counsel for defendant notified the Court that plaintiff had beer, t 


removed from segregation the previous cay. • Subsequently, an 


agreement vas reached that in the event plaintiff is returned to 


segregation the warden would notify counsel for plaintiff within 


six hours. 


On August 21, 1970, plaintiff lent a book to a new 


inmate and paitlcipated in exercise in the yard for a period of 


several hours. 


when he was taken to discipline court. 


84. . 


The discipline court found plaintiff guilty of causing 


a disturbance in the yard, and he Vas penalized ten days good 


tifcie. Plaintiff was also found guilty of teaching karate to 


another inmate; he was denied recreation privileges for fifteen 


days.t 


At the same hearing pla’lntlff refused to plead guilty 


or not guilty to the charges; he told the discipline court that 


he would not participate in their proceedings because it was a 


sham and a kangaroo court. He also asked the officer in charge 


to release another inmate from punitive segregation where he had 


been since July 28, 197C, for allegedly practicing Aerate ir. the 


yard with plaintiff. 


As a result of these statements to the discipline 


court plaintiff was again keeplocked in his cell until August 31, 


1970. 


On August 31, 1970, at a summary appearance befor* a 


prison discipline officer, plaintiff was found guilty of ir.sol- ! 


enct because of his remarks set out in paragraph eighty five, 


and he was penalized ten days good time. 

88. At the hearing cn August 31, 1970, plaintiff refused 


to plead to the charges for the reasons set out in parr.graph 


eighty five, 


■ 


Plaintiff was locked in his cell until August 26, 197C, 
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89. As a result of this statement to the discipline 

court, plaintiff was again keeplocked In his cell until 
Septenbcr 2, 1970. • 

90. At a hearing on September 2, 1970, plaintiff wac 
penalized fifteen days loss of recreation for his conduct during 

the hearing of August 31, 1970. 

? 

91* . On September 3, 1970, plalntl'ff Inadvertently missed 

the line to the mess hall, and v/hen he Informed the- officer of 
this fact he was locked In his cell until a hearing. 

92* On September 4, 1970, at a summary appearance- before 

the prison discipline officer, plaintiff v/as charged with being 
In the exercise yard despite the fact that his yard privileges 
had been confiscated for fifteen days. Plaintiff denied having 
been in the yard. He was found guilty, and punished by a fifteen 
day keeplock. 

93. • On September 22, 1970, plaintiff asked the officer In 
charge of his cell block to give him a pass to go to the shower 
for his weekly shower or to the correspondence unit where he had 
an appointment to mall out legal papers to his attorney. He had 
to do both things that day. The officer refused, and plaintiff 
proceeded to the correspondence unit without a pass. 

94• At a discipline hearing on September 23, 1970, 

plaintiff was found guilty of proceeding without a pass, and he 
vras penalized ten days of recreation privileges. 

95. Or October 8, 1970, plaintiff v/a 3 keeplocked for 

practicing karate. 

96* On October 9, 1970, at a summary disclpllbe court 

proceeding plaintiff was found guilty and keeplocked for fifteen 
days. • • 

97. On or about October 16, 1970, plaintiff was charged 

with cursing an officer, calling him a white pig, threatening 
him with bodily harm and attempting to throw a coffee Jar at the 
officer. Plaintiff pleaded not guilty. He was found guilty, and I 
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the disposition was twenty days keeplock, consecutively to the 
already imposed keeplock. 

98. On October JO, 1970, and on November 3, 1970, while 
still keeplocked, plaintiff was accused of threatenlr .5 an 
officer and of using profanity. 

99 . plaintiff denied the conduct vlth which he was chargee 
In paragraph ninety eight. Plaintiff ha's not used profanity 
since he became a Muslim in 1961. Moreover, at the time of these 
alleged incidents plaintiff was engaged in a fast, which 
continued from October 24, 1970, to November 4, 1970. As a 
result of the fast he was deeply withdrawn and did not take part 
in the outside world. 

100. Pursuant to the new regulations propagated October 19, 
1970 , the matter was first presented to an adjustment committee, 
which recommended that Superintendent's Proceedings be initiated. 

101. Pending the Superintendent's Proceedings plaintiff 

wan continued in keeplock. *- • 

102. Pursuant to the new regulations, plaintiff was served 
with written charges based on the incidents which allegedly 
occurred on October 30> 1970, and November 3t 1970, and he was 
assigned a counsel substitute. 

103. On or about November 20, 1970, plaintiff was called 
before an agent of Y ardcp Zeliier. He was advised that the 
officer who was assigned to represent him was no + available. 

He told the hearing officer that he wished to have witnesses 
called or at least interviewed on his behalf. He was told that 
he was being placed in "little segregation", A Block, and that 

' enother officer would be assigned to his case. 

104. ' The officer who was assigned to assltthliu came to 

at i him on one occasion and advised him to mend his ways. 

103. Plaintiff was never recalled for the purposes of a 

hearing, nor were Us witnesses interviewed, 

106, Upon information and belief, plaintiff was given a 

ocntcncc of thirty days in "little segregation", also known ar. 
"readjustment company". 
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107. Pursuant to the new regulations, plaintiff was entitle 
to be notified In writing of the disposition of the proceeding. 

He was not notified. 

108. On December 3, 1970, an agent of the Superintendent 

told him that he could cove back to population, and that he 
would be assigned to D block. Plaintiff asked for another 
assignment because that was where the incidents of October 15, 
1970, October 30, 1970, and November 3, 1970, allegedly occurred. 
He was told that he would be given a different cell assignment 
the following week. " 

, • 

109. However, a notation was made on his record, upon 
Information and belief, that he had refused his cell assignment 
and that he would be continued in the "Readjustment Committee" 
for an additional thirty days. 


110. Or or about December 29, 1970, plaintiff was trans¬ 
ferred to the Clinton Correctional Facility, Dannenora, New York, 
which Is approximately eight hours driving'time from the City of 
Hew York. 

111. Upon his arrival, he was placed In a keeplock on the 
"E6 Readjustment Company", without any disciplinary proceedings * 


or charges against him. 


Several days later he was placed In segregation, ar.d 


charged with insolence to the deputy warden at an Initial inter¬ 
view and for making a remark to an officer who addressed him as 
"boy" and "stringbean". He remained In segregation for. more than 
a month. 

113. On March 10, 1971, plaintiff was advised that some 
clothing taken from him In January and mailed to his family had 
been returned to the prison. He was advised that It was going 
to be destroyed, despite Its value to him. 

114. On March 26, 1971, plaintiff was kecplockod in his 
cell. 

115. On April 2, 1971, he appeared before a Deputy Mirier. 
at a Superintendent's proceeding. He was charged with having ir. 
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his possession literature of a revolutionary and inflamatory 

nature, v.'ithout a satisfactory explanation for having sane. 

This material, according to the formal charge, consisted of 

a twelve point platform of the black demands in prison, and 

the definitions, goals, and methods of operation of several 

Black Movement organizations; he v:as also charged with posses.eirr. 
* » ’ 

of a code to transmit messages without censorship, llaintiff 
was given a punishment of time served. 

116. Upon Information and belief, plaintiff alleges th°t 

other inmates were .allov:ed to practice their religion without 
persecution. • • 

117. Plaintiff alleges that he was kept in the segregation 
unit at Auburn Prison for approximately a year, because he was 
and continued to be a practicing' Black Muslim. 

110 . Plaintiff alleges that he was kept in the segregation 

unit at Clinton Prison for approximately two and a half years, 
because he was and continued to.be a practicing Black Muslim. 

119. e Plaintiff alleges that he was placed in the segregate 

unit at Green Haven Prison and subsequently at Clinton Pricer, 
for more than six months because of his political beliefs, 

120 . " * Plaintiff aller.es that other prisoners are permitted 

to receive and retain reeding materials which they desire, tut 
that plaintiff is discriminated against and denied the right to 

receive and retain reading materials which he desires because he 

* 0 

is a Black Man. 

121. Upon information apd belief, plaintiff alleges that 
other inmates have been permitted to engsgc in physical exercise 
of their choice, but that, plc.intiff has been discriminated 
against. 

122. Plaintiff alleges that he has teen and is being 
subjected to a continuing course of harmssment, for most of tnr 
last ten years, because he has attempted to exercise his 
constitutional rights and because he has refused to ackr.cwlc.’.je 
hie keepers as his masters. 
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12J. The aforesaid actions of defendants and their agents 

have violated, and continue to violate, plaintiff's rights 
secured and protected by the Constitution and Lav/s of the United 
States as follows: . 

(a) Plaintiff has been denied freedom of speech, press 
religion, and political belief; 

(b) Plaintlff has been denied the basic elements of 
procedural due process of lav/ and fundamental fairness in all 
the disciplinary proceedings to which he has been subject; 

(c) Plaintiff has been subjected to cruel and unusual 

* 

punishment by being confined to a strip cell under the conditions 
described above for long periods of time; 

(d> Plaintiff has been subjected to cruel and unusual 
punishment by being punished for exercising his constitutional 
rights; ' * 

; (e) Plaintiff has been subjected to cruel and unusual 

punishment by being punished for matters which constituted no 
offense pursuant tc prison regulations or In accordance with 
reasonable standards; 

(f) Plaintiff has been subjected to cruel and unusual 
punishment by being puhished by the imposition of extremely 
severe penalties which are grossly disproportionate to the 
alleged infractions; 

. (6) Plaintiff has been subjected to cruel and unusual 

punishment by being subjected to arbitrary and caprlc'cus 
conduct over the course of ten years; 

(h) plaintiff has been subjected to cruel and unusual 
punishment, because he has refused to acknowledge the moral and 
racial‘superior!ty of his keepers, a position to which he is 
entitled by the thirteenth amendment of the .United States 
Constitution, and by the fourteenth amendment also. 

124. The conduct of the defendants in their treatment of 

plaintiff has never been Justified by any legitimate, compelling 
atatc interest, and are not necessarily related to consideration;- 
of institutional security. 
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125. Plaintiff has no adequate remedy at law. Unless 
the relief requested herein Is granted, plaintiff will continue 
to suffer Irreparable Injury. 

126. Plaintiff has no adequate renedy In the State Courts, 
There Is no one Court In which plaintiff can obtain both 
Injunctive and monetary relief. Moreover, plaintiff has already 
attempted to litigate his case in the New York State Supreme 
Court, Albany County, Special Term, In 19^7. He was never able 
to obtain a hearing, because he was transferred to another prison 

WHEREFORE, Plaintiff prajs: " 

1. That the hearing of this case be expedited; 

2. That the Court grant a preliminary injunction and a 
■final Injunction against the wrong9 complained of In this 
Complaint; speciflcallv, that defendants and their agents be 
enjoined from punishing plaintiff because of his political or 

religious beliefs, because he refuses to acknowledge their 

. 

t 

moral and racial superiority, or because he chooses to engage 
in exercises of his choice 

3. That the Court grant a declaratory Judgment that 
plaintiff has been wrongfully punished In violation of hie 
constitutional rights and that he has bsen wrongfully deprived 
of the opportunity to earn good tine and of good time which he 
did in fact earn. 

A. That the Court award damages in the sum of one 

hundred thousand (5100,000.00) Dollars to the plaintiff for the 
cruel and unusual punishment to v;hlch he has been subjected. 

5. That the Court award plaintiff's attorney counsel 

fees and court costs. * 

6. That the Court grant such other rnd further relief 
as It may deem Just In these premises. 


Dated: April 1A, 1971 


Respectfully submitted, 

M.uVhL 

Elizabeth Fisher, 

17 Vest 9Ath Street 
New York, New York ] 00 - 

2i?-e66-9co»: 
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UNITED statj:s district court 

SOUTHERN DISTRICT 07 NEW YORK 

MAS IA A. KUKMUK, also known as : 

SYLVESTER CHC’LMONDELEY, 

Plaintiff, 

: SECOND AMENDED 

v. COMPLAINT 

: 

PAUL D. MCGINNIS, RUSSELL G. OSWALD, : 70 Civ. 3510 

PETER PREISER, ROBERT E. MURPHY, . DB3 

J. EDWIN LaVALLEE, DANIEL McMANN, 

_ WILKINS, VINCENT MANCUSI, 

JOHN L.* ZELKER, i 

Defendants. : 

Plaintiff, by his attorney, hereby complains against 
the defendants as follows: 

1. Plaintiff brings this action to redress violat¬ 
ions of his rights secured and protected by the Constitution 
and laws of the United States by the Commissioners of the 
Department of Correctional Services and by the superintendents 
of the various facilities to which plaintiff has been confined, , 
who at all times relevant herein acted under color of state law. 

2. Jurisdiction is based upon 28 U.S.C. §§ 1343(3) 
and (4) and 2201. The action arises under 42 U.S.C. 51933, and ; 
the FIRST, SIXTH, EIGHTH, THIRTEENTH AND FOURTEENTH amendments 
to the United States Constitution. 

3. Plaintiff Is presently serving a sentence of 
10 to 20 years imposed on June 29, I960, by a Queens County 
Court and modified by the Appellate Division, Second Department,' 
in 1972. He Is now confined to the Great Meadow Correctional 
Facility, located In Comstock, New York. 

f 

4. Defendants McGinnis, Oswald, and Preiser have 
been the successive Commissioners of the Department of Correct-j 
ion, now known as the Department of Correctional Services, and 
each has been charged with the superintendence, management, 
regulation and control of the facilities and of all matters 
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relating to the government, discipline and policing of these 
institutions. Commissioner McGinnis was in charge from the 
beginning of plaintiff's incarceration until 1971. He was 
responsible for promulgating a statewide policy concerning the 
treatment of BIeck Muslims, which resulted in their being 
singled out for extensive confinement to segregation and other 
special policing and harrassment. 

5. The others defendants are or were persons 
designated by the Commissioners as the superintendents of their 
respective facilities: 

a. Robert E. Murphy, Warden, Auburn Prison, during plaintiff's 
confinement there from August, I960, to September, 1962; 

b. J. Edwin LaVallee, Warden, Clinton Prison, November 26, 

1958 to January 15, 1964 and January 15» 1964 to present; 

c. Daniel E. McMann, Warden, Clinton Prison, January 15, 1964, 
to January, 1968 and Warden, Auburn Prison, January,1968, througn 
May, 1969, when plaintiff was transferred to Attica Prison; 

d. _Wilkins, Warden, Attica Prison, period Including 

February, 1965, until September 23, 1965; 

e. Vincent Mancusi, Warden, Attica Prison, September 23 , 1965, 
to March 29, 1972; 

f. John L. Zelker, Warden, Green Haven Prison, June 11, 1970, 
to March 29, 1972. 

AUBURN PRISON 

6 . On September 20, I960, plaintiff was transferred 
from the Elmira Reception Center to Auburn Prison. From the 
period of his arrival until October, 1961, he was punished for 
only minor infractions of the rules. 

7. During the fall of 1961 plaintiff became a Black 
Muslim adopting the religion of Islam as propagated by the 
Honorable Elijah Muhammad. 

8 . On October 2, 1961, Herbert Blyden, a Muslim, 
was taken to the segregation unit and placed in a strip cell 
without any disciplinary proceeding. On October 3rd plaintiff 
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and some other Muslims remained In their cells and asked to 
speak to the Warden about Blyden. Plaintiff and some of the 
oil. were transferred to the segregation unit and then given 
the choice of remaining there or of returning to the general 
population without any charges being placed against them. 
Plaintiff and a number of other Inmates elected to remain In 
segregation with Blyden. 

9. On October 18, 1961, Herbert Blyden was released 
to the general population charged with having another Inmate's 
legal papers In his possession, for which he received a reprim¬ 
and. On the same day plaintiff and the others who had remained 
In segregation were no longer given a choice of returning to 
the general population; they were sentenced to segregation 
Indefinitely, lost thirty days good time, and commissary 
privileges until further notice. "Good Time" Is time earned 
by an Inmate at the rate of ten days a month. From I960 to 
1970 this time was deducted from an Inmate's minimum sentence 
to determine when he would be eligible to mal; his first 
appearance before the Parole Board. Under the regulations In 
effect from I960 to October, 1970, an Inmate could lose his 
good time as punishment In a disciplinary proceeding and he 
could not earn anj good time while confined to his cell under 
"keeplock" or to segregation, regardless of his behavior there. 

10. Plaintiff was placed In a strip cell from 
October 3, 1961, to November 2, 1961s a regularly sized cell 
containing a bed frame, toilet and sink wlthi only cold water, 
but without a desk or stool; a mattress and blanket were 
provided only between 7 p.m. and 8 a.m. Plaintiff had no 
personal effects In his cell, Including books, writing materials, 
legal papers and clothing; toilet articles, Including toilet 
paper, were available only when correction officers were avail¬ 
able and felt Inclined to pass them to the Inmate from the 
window sill. The cell was filthy and plaintiff was not provided 
with any cleaning Implements, other than rags. A change of 






clothes and a shower were available only once a week. At no 

other time, except for disciplinary hearings, did plaintiff 

leave his cell, because there was no exercise. Plaintiff was 

not allowed any diversions to pass the time, e.g., books, legal 

* 

work, pencil! and paper, or earphones; nor was he allowed to 

have a watch, clock or calendar to record the passage of time. | 

I 

Reduced portions of food were served In the cells, and plaintiff, 

I 

a Muslim, had to abstain from meals containing pork. No dietary 
supplement was provided by the Institution and he was not 
allowed to buy additional food from the commissary or to 
receive food packages from his family. Plaintiff was allowed 
to write to his family once a week, but he could not tell them 
about his predicament because this was considered Institutional 
news and not permitted to leave the prison. 

11. Plaintiff and several other Muslims Involved In 
the Incident of October 3, 1961, remained confined to the 
segregation unit until thefall of 1962. Their original confine¬ 
ment to segregation was without any time limit and at no time 
was plaintiff Interviewed for possible return to the general 
population. This long term confinement was In accordance with 

a policy of the Commissioner encouraging the Isolation of 
Black Muslims from the general population. Plaintiff had the 
distinct impression that he would be returned to the general 
population If he promised not to bs a Muslim anymore. 

12. Most of the time from November untiZ. his trans¬ 
fer to Clinton Prison on September 13» 1962, plaintiff was 
confined to a regular segregation cell. There he remained 
locked In his cell all the time except for a weekly shower and 

for dally exercise periods. He was not permitted to attend 

* 

school, even though he had only third grade skills, nor was 
he allowed to work and earn money with which to buy food Items 
from the commissary to supplement his diet. He was denied the 
freedom of movement of the general population and participation 
In the diversions available there. In addition, plaintiff, age 
18 and still growing, was hungry all the time. 




A-3 9 


13. In addition to the burdens of close confinement, 
hunger and boredom, plaintiff had the additional psychological 
burden of knowing that he had been tricked into going to 
segregation: he had been told at the initial interview that he 
could go back to population at any time. 

14. Plaintiff was further punished for expressing 
his opinion about certain procedures to the guards. He was 
"keeplocked" from December 5 to 9, 1961, and from March 17 to 
26, 1962. "Keeplock" means that an inmate cannot leave his 
cell except for a shower and that, therefore, he is confined 
24 hours a day. In both of these instances plaintiff was 
keeplocked pending disciplinary hearings, at which time he 
received only reprimands. 

15» Plaintiff was also punished for expressing his 
opinion to other Muslims in the recreation yard: on February 8, 
1962, plaintiff was charged with "agitating and inciting revolt 
against whites" when he was overheard telling them that"they 
ought to break away from whites and so-called white supremacy." 
He was keeplocked for six days waiting for a disciplinary hear- 
ing, placed in a strip cell under the conditions described above 
in paragraph 10 for eight days, and forfeited 30 days "good time 

16. Plaintiff was punished for alleged Infractions 
which were not a violation of any known rule or of any rational 
policy uniformly enforced: 

a. On October 18, 1961, plaintiff lost 10 days"good time" 
because his property transferred with him to segregation contain 
ed two state issued shirts with the sleeves cut off. In the 
summer this is what the entire inmate prison population wore 
and no one was punisned for this; in fact, these shirts were 
issued to plaintiff by the state clothing shop with the alter¬ 
ations. 

b. On March 21, 1962, plaintiff was punished for wearing a 
homemade hat with a Muslim emblem on it when he came out of 
his cell to get some water and for refusing to hand it to an 
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officer who asked for it. Upon information and belief, there 
was no regulation against this. Plaintiff was keeplocked for 
five days and 20 days "good tiDe" was taken from him, a 
disproportionate punishment. 

17. Plaintiff was punished along with some other 
Muslim inmates for objecting to the fact that some of the guards 
refused to address them by name ana called them "hey you" when 
it was time to leave the recreation yard. They had been in 
segregation for more than nine months and the officers on duty 
knew their names; the inmates considered this to be disrespect¬ 
ful and degrading. For not answering plaintiff was keeplocked 
for six days before receiving a reprimand. On May IS, 1962, 
the same thing occurred again, and, in addition, rather than 
asking plaintiff to take off his hat so that it could be 
searched for contraban an officer tried to frisk his hat while 
he was wearing it, something the Muslims had objected to before 
and something which most officers did not do. Plaintiff was 
penalized for this, despite the fact that the Deputy Warden 
agreed with the inmates that they should be addressed by name 
and he immediately issued orders changing the policy. 

18. Plaintiff was subjected to harrasscent by certain 
of the guards filing ridiculous charges and this was ratified 

by the officials who punished him. The Bane guard who had 
pressed charges against plaintiff for the homemade hat Incident 
and the yard incident on May 18, 1962, wrote him up the next day 
for throwing his lunch food ration, chop suey with pork, in the 
toilet. 

19. As a result of the charge of throwing his lunch 
in the toilet, a common practice in the segregation unit for 
food containing pork and for leftovers, plaintiff's nocn meal 
was suspended until further notice without any disciplinary 
hearing. 

20. Furthermore, on May 23, 1962, apparently for 
having thrown his chop suey in the toilet while keeplocked for 
the incident In the yard and without a disciplinary hearing, 
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plaintiff wa9 placed In a "prison cell", also known as a "dark 
cell" for three days. This is a cell from which all light is 
excluded and that has no furniture ar.d no 9lnk or toilet. 
Plaintiff was dressed in long underwear and provided only with 
a soiled pallet and a raggedly thin stinking blanket. He did 
not have any toilet articles nor did he have even a place to 
relieve himself. Plaintiff refused all meal3 offered to him 
while confined there, only small portions served in filthy 
bowls, because the stencfi from general filth and decaying 
excrement and urine not cleaned from the cell after the last 
occupant had left was nauseating, especially in such close 
quarters without ventilation. In addition, plaintiff was not 
advised that a bucket would be provided upon request. He was 
not given any water during these three days. 

21. On May 26, 1962, plaintiff was taken to a 
disciplinary proceeding where he was found guilty as charged 
of both offences and given a total of 20 days keeplcck and 
penalized 60 days "good time". 

22. Plaintiff had no other disciplinary proceedings 
while at Auburn, but he wa9, nevertheless, confined to segregat¬ 
ion until his transfer to Clinton Prison on September 13, 1962. 

CLINTON PRISON 

23. Upon his arrival he was placed in the general 
population and was given a Job in the cotton shop. During his 
free time he and some other Muslims gathered on a small area of 
the recreation yard called a "court" and peacefully discussed 
and practiced their religion and shared their food from the 
commissary and from packages. Because they were net allowed 
to obtain literature concerning Islam as propogated by the 
honorable Elijah Muhammad from outside sources, they studied 
from handwritten lessons passed from one inmate to another and 
were taught by inmates who knew more than they did. 
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24. The purposes of this group at Clintor. were 
entirely peaceful: they were dedicated to the worship of Allah 
as propounded by the Honorable Elijah Muhammad and *.o se_f- 
betterment to the greater glory of Allah. To realize these 



the Individual's and the group's conduct, with the understanding 
that all Institutional rules were to be obeyed wlthcut question] 
Many of their rules were designed to eliminate from their group 
the problems that plague prison life: drinking, drugs, smoking, | 

gambling, homosexuality, fighting and homosexuality. They did 

1 

not eat pork, use profane language, speak disrespectfully of 
women, spend their time being lazy, read worthless books, or 
engage In Idle conversation. They were supposed to work while 
In prison, to study to Improve themselves, to seek knowledge, 
to exercise regularly and to maintain themselves and their cells 
in a clean and tidy fashion. (EXHIBIT 1) 

25. By order of the Commissioner, defendant McGinnis, 
however, their religion was not recognized and everything was 
done to discourage Its participants and to quash it: they were 
not allowed to gather for religious meetings; they were not 
allowed to communicate with the Honorable Elijah Muhammad or 

to receive books or newspapers relating to their religion, or 
to obtain the services of any of his ministers. 

26. In addition, orders from Albany stated that no 
Inmate wa 3 permitted to have any material pertaining to the 
Black Muslim movement; It was automatically contratan ar.d 
subject to confiscation. 

27. On October 24, 1962, several guards approached 
the "court" where the Muslims were gathered and asked the Inmate 

• I 

speaking to the others to hand over the material he was reading, 
(EXHIBIT 1). He and another Inmate who was in charge of the 
court were then escorted to their cells and moved to E Elock 
Segregation. Ned Hines was penalized 180 days good time fer 
contraban literature and sentenced to segregation. Samuel X. 
Williams was placed In segregation for permitting contraban 
literature on his court. 
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20. On October 25, 1962, about 14 of the Muslim 
Inmates who had been gathered on the court at the time of the 
above Incident approached the sergeant's booth In the yard and 
asked to speak to him about the keeplocking of Hines and Williams 
and the taking of their rules and regulations, and to say that 
If Hines and Williams had broken any institutional rules so had 
they and they should share In the punishment. The plaintiff 
and the other Inmates were completely orderly, lining up to 
speak to the sergeant one at a time as he requested; no Incident 
of resisting being taken to their cells was reported In t.he 
Interdepartmental Communications (EXHIBIT 2). 

29. These reports, however, allege the violation of 
two institutional rules: "gathering In such a large number on 
the handball court with one of their number apparently Issuing 
Instructions" and "approaching the immediate area of the 
sergeant's post, in a group, without first requesting permission." 
Neither of these rules had been told to the Inmates before hand 
nor were they posted In the yard. 

30. The warden Interviewed some of the participants, 
Including plaintiff, that day before they were placed In segreg¬ 
ation. (EXHIBIT 3). The Inmates were charged with violations 

of these two seemingly technical rules; they were Instead 
charged with "creating a serious disturbance In the yard and 
taking pait In a mass protest against the administration," for 
which they were placed in segregation and forfeited 90 days 
good time . Plaintiff forfeited thirty days more for allegedly 
resisting an officer and refusing to obey direct orders, an 
Incident which he 3ays never occurred, and he was penalized 
another 30 days for having contraban literature in his cell, i.e., 
writings con 'ernlng the Muslim religion. * 

31• Plaintiff and the other Muslims were placed In 
E Block, an extension of the segregation unit. They were con¬ 
fined to their cells, except for a mandatory exercise period 
when they were compelled to walk In a circle In the E Block yard 
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regardless of the weather and without adequate winter clothing. 
On January 25, 1963, plaintiff refused to go to the yard, ar.i 
he was denied commissary privileges for 60 days. The temperat- 

! 

urea on that day ranged from -3 to 12 degrees. Again on Febru¬ 
ary 28, 1963, plaintiff who had a frostbitten foot from the 
day before when temperatures ranged from -4 to 22 degrees 
refused to go to the yard; he was penalized 30 days "good tine." 
On all other occasions plaintiff went to the yard with the ether 
Inmates despite the extreme cold, resulting In discomfort, 
pain, psychological suffering, and illness, for which he did not! 
receive proper medication or adequate medical attention, 

(EXHIBIT 4). 

32. E Block segregation unit was located on the 
ground floor of the building, which was the coldest part, and 
the windows were regularly opened by officers to Increase 
the suffering of the Inmates. 

33. As mentioned above, the food was Inadequate, 
especially for a Muslim who abstained from perk. Christmas 
packages were returned to plaintiff's family, and fer much of 
the time his commissary privileges were forfeited. 

34. While In this unit and In the regular segregation 
unit plaintiff was subject to the loss of freedom of the general 
population; he was not allowed to work or to go to school or to 
earn any good time. 

35« While In E Block segregation plaintiff and other 
Muslims similarly situated filed complaints with the United 
States District Court for the Northern District alleging a 
violation of the Constitutional Rights because they were 

f 

Muslims; they were not allowed to practice their rell%lon and 
they were subject to harrassment and confinement to segregation 
because they were Muslims (EXHIBIT 5). Answering papers were 
served on the plaintiff on April 4, 1963, and eight days later 
plaintiff was transferred to the major segregation unit by 
order of the Deputy Warden without any disciplinary proceeding. 






A-4 5 




36. When the Attorney General filed his answer with 
the Court he attached a copy of a Brotherhood Agreement admitted¬ 
ly confiscated from an entirely separate group of inmates at 
Clinton In 1959 (EXHIBIT 6- at 6, exhibit B); this was differ¬ 
ent In tone and content from the papers confiscated from Ned 
Hines on October 24, 1962, copies of which had been forwarded 

by the Warden to the Commissioner. Plaintiff and other Inmates ' 
drafted a reply to the Court pointing out that these papers 
had not been confiscated from them and that they were not 
familiar with them and that their rules and regulations had been 
confiscated by the prison. None of these replies were ever 
received by the District Court. 

37. Upon his transfer to the regular segregation unit 
plaintiff's personal property was again searched and his copy 

of his complaint and reply as well as the answer were confiscat¬ 
ed along with some other writings. On May 8, 1963, plaintiff 
wrote a respectful note to the warden asking why his property 
had been confiscated; 30 days "good time" was taken for this. 

38. Because his copy of the civil rights complaint 
had been confiscated, plaintiff borrowed someone else's papers 
to make a copy for his own use and to use In conjunction with 
books from the law library at the Institution. On August 26, 
1963, he was charged with having legal papers not his own and 
he lost his yard privileges for 60 days, meaning that he would 
be confined to his cell 24 hours a day. On October 8, 1963, 
plaintiff was dropped from use of the law library facilities. 

39. Despite the fact that plaintiff had no disciplin¬ 
ary Infractions between August 26, 1963, and March 22, 1964, 

he was never Interviewed for a possible return to the general 
population. This was In keeping with Commissioner McGinnis's 
policy of Isolating practicing Muslims from the general populat¬ 
ion; according to plaintiff, only when an Inmate agreed not to 
be a Muslim any more was he allowed to return to the general 
population. 
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40. On March 22, 1964, plaintiff was placed In § 4 
for an Indefinite period of time for complaining about his food 
ration every day. In the segregation unit ail meals were eaten: 
In one's cell; they were served by officers who placed the 
rations In a bowl which was collected along with the utensils 
at the end of the meal. Frequently the food was served In 
dirty bowls and the coffee In greasy cups; the officers did not 
wear gloves and in handing the food to the Inmates frequently 
their fingers went In the food. The amount served depended on 
the officer on duty and on his mood; this also determined 
whether pork products would be deliberately mixed with food 
Muslims could eat . In segregation plaintiff did not have the 
money to supplement his diet with purchases of food from the 
commissary nor did his family have the money to send him pack¬ 
ages very often; nevertheless, plaintiff was not allowed extra 
bread, vegetables, or milk to supplement his diet; fresh fruit 
was rarely served; some officers withheld even the pastry that 
was supposed to be part of plaintiff's diet. One of the officers 
regularly assigned to segregation served food while smoking a 
cigar and coughing. To the best of plaintiff's recollection, 
while In §4 he was fed only bread and water for several weeks. 

41. §4 was a part of the segregation unit containing 
12 cells, nos. 37 to 48. The cells were used for punishing 
Inmates already confined to segregation as well as for punishing 
Inmates Just transferred to segregation. All of the cells 
except one contained a sink and toilet, but no stool, chair, dcc’r 
or table. Confinement was for 24 hours a day with no exercise 
permitted. Plaintiff was dressed only In longjohns and socks, 

f 

changed once a week. 

42. The Inmate was not permitted to have anything In 
his cell. Toilet paper, toothbrush and toothpaste, soap and a 
towel were kept on a window sill outside the cell and beyond th< 
Inmates's reach. They were available only when a guard felt 111-C 
passing It; often the guards would not give It to plaintiff. 
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43. Inmates were not allowed to have any books, 
magazines, papers, personal writings, legal or religious matters 
They were given a pencil and paper only on Sunday when they were 

| 

allowed to write one letter. Plaintiff again had no means of 
even keeping track of the passage of time. 

44. In §4 Inmates had to be standing at attention at 
their bars whenever a guard or other personnel passed.the cell 
from 8 a.m. to 7 p.m. Because no notice was given of the 
approach of a guard this amounted to standing at attention all 
day; and since the Inmates didn't know what time It was they 
had to continue doing this until the guard told them to stop. 

45. During the winter months windows were frequently 
opened during cold days to harass the inmates and to increase 
punishment. 

46. The cell was filthy. It was not cleaned between 
occupants, nor was the bedding, and plaintiff was not given a 
broom, mop, bucket of soapy water, toilet brush or disinfectant 
to clean his cell. 

47. The regular diet In segregation was bad, but it 
was even more Inadequate In §4; smaller portions were served 
and inmates were not al’ wed to buy anything from the commissary 
or to receive packages from home and they could not even share 
another inmate's food. 

48. Plaintiff remained in §4 until April 27, 1964, 
under the conditions alleged above. On the way back to his 
regular cell plaintiff asked for his legal materials immediately. 
He was charged with demanding personal services and arrogance; 

he was returned to 64 for another thirty days. 

49. On July 8, 1964, plaintiff was charged with 
destroying a state issued, toothbrush. He lost 30 days of yard 
privileges, the equivalent of a 30 day keeplock because this 
meant that he was confined to his cell 24 hours a day. His 
state issued toothbrush had broken accidentally when he was 
shaking It dry; the size used by a small child, It had broken 
when it hit the sink. The officer had not seen this happen. 
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Plaintiff was then Issued a used worn toothbrush with toothpaste 
caked between the bristles; when he protested he wa3 given 
charges of Insolence and arrogance. 

49. On or about September 15» 1964, plaintiff was put' 
back In §4 for another 30 days for passing property, a book and J 
tobacco between two Inmates. This was a common practice among 
men who lived In a cell 23 or 24 hours a day, and It was permltt- 

I 

ed by most of the officers on duty. It was up to the individual 
officer to decide when and against whom to enforce any particular 
written or unwritten or previously unannounced rule. The 
Institution ratified these reports by punishing. 

50. On October 11, 1964, plaintiff was again penalized 
for an act which he had been doing regularly since 1962 and 
which he had never been told not to do and for which he had 
never been penalized. Having started a letter on regularly 
Issued prison stationary and having made several mistakes, 
plaintiff tore up the piece of paper and flushed It down the 
toilet. He was penalized by 60 days loss of commissary 
privileges. 

51. On November 30, 1964, plaintiff was accused of 
"insolence In handing over his eating utensils" by a guard who 
frequently harrassed the Inmates In segregation. Plaintiff 
had not done anything. As a result of these charges, however, 
he was once again placed in §4 for 30 days. 

52. However, he remained there without respite until 
February 20, 1965, when he was transferred to Attica. 

53» During this time be was frequently written up by 

the same guard and his partner who had written him up In July 

> 

for passing a book and for Insolence on November 3C, 1964: 

a. On December 14, 1964, he was charged‘with "preaching and 
raving that the black man Is right In believing that God Is a 
Black Man, Moses was black and all his prophets ware black." 

He was found guilty and his punishment was to remain In 84 
Indefinitely. 

b. On December 15, 1964, as a result-of this Incident, 
plaintiff was referred for a possible psychiatric evaluation 
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and referral to Dannemora State Hospital for the Criminally 
Insane based on the facts stated above and the fact that 
plaintiff was alleged to have been very moody and staring at 
the officer with hatred. 

c. At Christmas Time the Inmates on §4 were allowed to receive 
a small package of holiday food from the Catholic Chaplain. 
Plaintiff was disciplined for sharing part of his package with 
another Inmate; as part of his punishment hl3 mattress and 
blanket were removed from his cell from 7 a.n. to 7 p.m. 

d. On February 2, 1965, plaintiff was hit In the mouth by 
one of these officers, because he would not run to pick up his 
mattress and blanket; plaintiff defended himself and was then 
beaten by four other guards. He lost 90 days "good time". 

54. As a result of having his mattress and blanket 
removed plaintiff, dressed only In thin longjohns ar.d raggedy 
socks, was even more exposed to the cold from the outside, 
especially when the officers opened the windows, and particularly 
these two officers. During this time It was extremely cold. 

For example. In January, 1965, the maximum temperature was above 
freezing on only 3 dayB (34, 55, 33 degrees); on one day the 
highest temperature recorded was -11 degrees. All during this 
time plaintiff remained standing at attention all day until 
he was allowed to get his mattress and blanket. Although this 
was scheduled to happen at 7 p.m. plaintiff had no way of 
knowing what time It was, and on the day of the alleged assault 
plaintiff was not given his mattress until 8:55 p.m. *' ■ • 

55. Even when plaintiff was scheduled for transfer 
to Attica Prison, he was subjected to additional harrassment 
and mental anguish. He was taken from his cell and put Into 
an observation cell In the hospital; he was left with the 
distinct Impression that he was being transferred to the 
State Hospital for the Criminally Insane. 

56. By the time he was transferred plaintiff had 
been segregated from the general population for 28 months; 
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he had been confined to one cell without exercise for probably 
a year; and he had spent at least 170 days In §4, 81 days 
consecutively. 

ATTICA PRISON 

57. On February 20, 1965, plaintiff arrived at 
Attica Prison where he was placed In the general population and 
he was enrolled In school. In I960 at Elmira Reception Center 
plaintiff had been tested and found to have only third grade 

8klll3. 

58. On February 26, 1965, after almost 3| years 
confinement to segregation, plaintiff was charged with lolterinc 
In the school corridor for 5 minutes. Although plaintiff 
explained that he had stayed after class to talk to a teacher, 
he was reprimanded and taken out of school. He was assigned 

to the textile shop. 

59. On March 16, 1965, while In the textile shop 
plaintiff had written some thoughts on a piece of scrap brown 
paper Intending to take It to his cell. When stopped by a 
aargeant and questioned about It, he asked to be addressed 
respectfully and as a man. He was charged with Insolence and 
taking paper from the shop. When he appeared at the disciplin¬ 
ary hearing he was found guilty, although not familiar with the 
rule about scrap paper and aware that Inmates generally took 
small liberties without any repercussions. He was placed In 
segregation and 30 days "good time" was taken. 

60. He was also found guilty of Insolence at the 

disciplinary hearing despite the fact that the charge was never 
the basis of a disciplinary hearing and that he was never told 
about It. ' . 

61. For the first twenty days In segregation he was 
put In a cell without a toilet or sink, with only a bucket and 
a cot to sleep on at night. For the first ten days he was 
served less than half rations and not given any soap, toothbrush 
or toothpaste. After 20 days he was given a shower and placed 
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in a regular segregation cell. He regained in that cell ur.til 
March 31, 1966, without any further disciplinary reports of anyj 
kind. During this time his access to books was restricted and 
his commissary was restricted to toilet articles, stamps and 
paper. Generally plaintiff ate only breakfast because cost of 
the time the other meals contained pork and pork products. 

<• 

GREEN HAVEN PRISON 

62. On March 31» 1966, plaintiff was transferred 
here, and until January 31, 1967, plaintiff remained in the 
general population largely without incident. 

63. On January 31, 1967, plaintiff was placed in 
segregation because of the alleged contents of some personal 
writings admittedly found in his cell and under a locker. 

64. Because of the characterization of plaintiff 

as extremely assaultive and having an extremely poor institut¬ 
ional record, plaintiff was denied a transfer back to Auburn 
Prison, which had the best school program, despite the fact 
that he was found to be in need of more schooling. He was, 
instead, transferred back to Clirton Prison. 

CLINTON PRISON 

65. On February 11, 1967, when plaintiff arrived 
back at Clinton, he was interviewed by the Deputy Warden who 
did not care for his attitude and who therefore ordered him 
confined to the segregation unit without any charges or any 
hearing. 

66. He spent the first 30 days in Unit 4 in a strip 
cell without any personal property'. Including legal materials, 
and without hygenlc articles in his cell.»He spent the re 3 t of 
his time in the privileged section of segregation but subject 
to all the disadvantages outlined above of being separated 
from the general population. 
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67. Plaintiff remained In segregation until 
December 6, 1967, with only two disciplinary reports of a minor! 
nature. One, dated December 4, 1967, charged him with a refusal 
to shave cleanly, "an Inflammatory act." 

68. In the Service Unit records which are transferred 
with plaintiff from lrstltutlon to Institution the following 
remarks were recorded: "overall custodial adjustment, since 
incarceration has been extremely poor as evidenced by an odious 
prison record of 39 disciplinary reports, the severity of which 
can be measured In terms of open defiance and disdain toward 
constituted authority.... an antagonistically Inclined Individ¬ 
ual who Is rigidly resistant to authoritarian order.... rabid 
racist, a black power advocate in possession of inflammatory 
literature..The Inmate's deplorable prison behavior record 
speaks for itself....a troublesome Individual and a source of 
consternation to the administration in this regard. Motivat¬ 
ional force behind pattern of behavior appears to stem from 

his feelings of resentment and hostility." 

AUBURN PRISON 

69. On February 1, 1968, plaintiff was transferred 
to Auburn Prison from Clinton. Within 6 days the Deputy 
Warden was advised that he had been suspected of causing 
racial unrest among the population of Green Haven Prison 
during February, 1967 (EXHIBIT 8), highly Inaccurate In 
content and never ever charged during a disciplinary hearing. 

70. While at Auburn Prison plaintiff was subject 
to a number of keeplocks resulting from misquoting him and 
outright lies. Because Mr. Zelker, the Deputy Warden, was a 
fair man, it was no longer possible to accuse plaintiff 

of arrogance or Insolence for being alive and talking out 

and it became necessary to dress the record up to have plaintiff 

punished. 


V 
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71. On April 30, 1969, plaintiff sent a note to 
Defendant McMann requesting the implementation in the school 
of a black studies progran taught by black teachers and the 
creation of a library of black authors. (EXHIBIT 9). On 
May 1, 1969, defendant McMann sent a copy of this letter to 
defendant McGinnis along with his own letter confirming his 
request that plaintiff be transferred to Attica Prison 
(EXHIBIT 10). Refer* .ice is made therein to a letter addressed ' 
to defendant Mancusi about plaintiff, a highly unusual event, 
especially when coupled with the fact that the defendant 
McMann specifically requested plaintiff's transfer to Attica. 

ATTICA PRISON 

72. On May 2nd, 1969, plaintiff was transferred 
to Attica Prison. Prior to his transfer he had been enrolled 
in the school program and doing work cn the high school level. 

73. Upon his transfer to Attica he was ordered to 
take the Stanford Achievement Tests; he explained that he 

had been transferred for advocating a black studies program at 
Auburn and that he did not wish to participate in the school 
program until he had taken the issue cf the transfer to court. 

74. Despite the fact that there was no regulation 
requiring plaintiff to take these tests upon his transfer and 
despite the fact that the records from Auburn clearly indicat¬ 
ed that plaintiff was above the level for mandatory education 
and despite the fact that he had been taken out of the Bchool 
there at a time when he was still low in skills, he was 
keeplocked for his refusal to take the tests. 

75. He was keeplocked, i.e., locked in his cell 24 
hours a day, for 30 days at a time in the reception company, 
without earphones or commissary privileges. Unlike all his 
other previous long confinements he was not transferred to 
segregation where he would have had regular daily exercise. 
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Plaintiff was kept In one cell, leaving It only for a weekly 
shower and a monthly disciplinary hearing, until January, 1970, 
more than 279 days. 

76. Plaintiff did file court actions In the state 
and federal district courts as he had claimed he would, but 
he obtained no relief because the officials concerned denied 
under oath that the advocacy of a black studies program was 
the reason for his transfer. 

77. Plaintiff had only one disciplinary report 
during his time In keeplock. He was accused of throwing a cup 
of milk at a porter when the porter had refused to give him 
extra rations on December 24, 1969. Plaintiff did not eat 
pork, which, as mentioned above, left him hungry all the time. 

78. Under plaintiff's original sentence of 15 to 30 
years he would have been eligible with all his good time 
earned to make his first appearance before the parole board 

In 1970 after serving ten years. However, because of the 
record stated above, plaintiff did not have any good time. 

He had lost 455 days "good time" as the result of disciplinary 
proceedings and he had not earned 646 days because he was 
in segregation or In keeplock. For this reason plaintiff was 
not allowed to appear before the parole board. 

79. In addition a psychiatric Interview held at 

time 

that/relled on his reputation among the officers (negatlvlstlc, 
hostile, uncooperative) and his prison record to characterize 
plaintiff as a case of severe antisocial behavior and psychopath¬ 
ic personality structure. Plaintiff's explanation of racial 
and religious persecution was dismissed as delusions aggravated 
by the Black Muslim Indoctrination. 

80. On January 31» 1970, plaintiff was charged 
with an unprovoked assault on an officer. Plaintiff, who had 
been released to the general population three days before, had 
obtained permission from an officer to visit another company, 
but another officer stopped him and told him that he was 
keeplocked for being out of place. As plaintiff reluctantly 
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started back down the stairs but not quickly enough for the 

i 

officer the officer pushed him down the stairs. Plaintiff did j 
not put up a fight even when set upon by more guards. He was 
gassed and taken to the segregation unit and he lost 360 days 
"good time". 

81. He was shortly thereafter transferred to Green 
Haven at the request of the Warden of Attica Prison. He was 
characterized as "untractable, Insolent arrogant and assaultive 
with a record of many disciplinary violations of a serious 
nature In Auburn, Clinton, Attica and Green Haven Prisons. He 
has been an active Instigator also In fomenting trouble 
against administrative and departmental rules and regulations." 
(EXHIBIT 11). 

GREEN HAVEN PRISON 

82. Immediately upon his transfer to Green Haven 
Prison on February 7, 1970, he was characterized by the Social 
Service Unit as a "dangerous man with limited Insight and 
definite assaultive traits." 

83. B i;lnnlng In June, 1970, the Warden was defendant 
Zelker, who had been the deputy warden at Auburn Prison, 1968- ! 
69 , and the deputy warden at Green Haven was a former lieutenant. 
In charge of supervising Unit 14 at Clinton Prison In 1964 - 65 1 
whose son was Involved In assaulting plaintiff In 1965, who had 
presided over the hearing In 1967 based on papers found under 

a locker In plaintiff's cell. 

84. Based on his reputation and the deputy warden's 
attitude toward plaintiff and the number of disciplinary 
charges already and unfairly on hla record, plaintiff was 
harrassed by various correction officers and the written 
reports were ratified by the officials In the Institution; 

aB usual plaintiff was always found guilty and punished: 
a. On July,18, 1970, counsel for plaintiff brought him a 
food package which contained two packages of Famllla, a Swiss 
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cereal, which was rot allowed in the Institution because It 
contained raisons and cereals. Plaintiff asked merely that 
rather than either destroying It or mailing It back to . 
counsel at her expense that It be kept at the Institution and 
returned to me at my next visit, which was In fact done. 
Nevertheless, plaintiff was charged with refusing to sign a 
disposition slip. Insolence, disobeying an order and’throwing 
a temper tantrum In the package room. He was found guilty as 
charged and given a ten day keeplock. 

b. On July 28, 1970, the first day that he was released to 
the general population after his keeplock he was charged with 
teaching karate In the yard and he was placed In segregation. 
Another Inmate with whom he had been exercising was also put 
In segregation on the same charges. 

c. On August 8, 1970, while still confined to segregation, 
plaintiff and several other Inmates were exercising In their 
cells. Plaintiff at that time was not allowed to go to the 
segregation yard for exercise. He was charged with excessive 
noise, screaming and hollering, a charge plaintiff denied; he 
was nevertheless found guilty and lost ten days "good time." 

d. On August 21, 1970, plaintiff was written up for two 
Incidents, passing a book and teaching karate. He was keep- 
locked In his cell until August 26, 1970, when he attended a 
disciplinary hearing and was found guilty; he lost 10 days 
good time and 15 days no yard or movies. Plaintiff had been 
returned to the general population from segregation on 
August 18, 1970; an order to show cause why plaintiff was In 
segregation had been returnable or} August 19, 1970, and on 
that day counsel for the defendants that the action had been 
mooted. 

e. On August 26, 1970, at the hearing for the above Incident 
plaintiff remarked that the disciplinary court was a sham and 
a fake and asked for the release of Lorrell Milton, the other 
Inmate placed In segregation for the same Incident on July 28, 
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1970. He was still In segregation at that time. Right after 
the hearing on August 26, 1970, plaintiff was again keeplocked 
until a hearing on August 31, 1970, when he va3 found guilty of 
Insolence and disrespect and lost 10 days "good time". 

f. On August 31, 1970, plaintiff refused to plead to the 
charges and again asked why Lorrell Milton was still being 
held In segregation. He was again charged with disrespect in 
the disciplinary court, and again keeplocked until a hearing 
on September 2 . 1970. At the hearing he was found guilty 
and he lost 15 dmys of recreation privileges. 

g. On September 3, 1970, plaintiff missed the line to the 
messhall and he was charged with badng out of place. At a 
hearing on September 4, 1970, he was found guilty ar.d given 
a 15 day keeplock. 

h. On September 22, 1970, four days after his keeplock had 
ended plaintiff was denied a pass to go to the correspondence 
unit to mall legal papers out to counsel. The Issuance of a 
pass to do this Is usually routine. Plaintiff went to 

mall the papers out anyway, and, a3 a result, he was keeplocked 
pending a hearing and then found guilty and given 10 days no 
yard or movies as punishment. 

I. On October 7, 1970, plaintiff was charged with disrupting 
the shop and Insolence; he was found guilty and given a 15 day 
keeplock. 

J. On October 16, 1970, while already keeplocked, plaintiff 
was accused of threatening an officer, Insolence, and disobeying 
an order, for which he was found guilty and given an additional 
20 day keeplock consecutive to previous 15 day keeplock. 

k. On October 30, 1970, and November 3, 1570, plaintiff 
while still keeplocked was accused of Insolence, disrespect and 
threatening an officer and again threatening an officer.. As 
a result of new regulations providing for superintendent's 
proceedings and otherwise supposedly revamping the disciplinary 
proceedings, plaintiff did not receive a summary hearing. 

At the Initial hearing an adjustment committee report was 
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made requesting a Superintendent's Proceeding, the most serious 
type of disciplinary hearing, be held, not because of the 
seriousness of the charges, which plaintiff denied, but 
because plaintiff had so many previous disciplinary reports. 

85. On November 20, 1970, plaintiff was called for 
hearing. The statute provided for a counsel substitute to 
represent the Inmate, but no provision was made for the cross- 
examination of witnesses against the plaintiff or the calling 
of witnesses by the plaintiff. At this hearing plaintiff did 
not even have a counsel substitute present. Sargeant Profera, 
who had pressed charges against the plaintiff for being 
disrespectful during a disciplinary hearing on August 31. 1970, 
was on vacation and plaintiff was not represented. He was told ! 
that someone else would be asslgnedito represent him at a later 
date. Records, however, Indicate that plaintiff was found 
guilty at the conclusion of this Interview. 

86. Plaintiff was told at the above-mentioned hear¬ 
ing that he was being transferred to the Readjustment Company, 
an area of the prison commonly known as "little segregation" 
so that he would get dally exercise. He remained here until 
December 29, 1970, when he was transferred back to Clinton 
Prison once again. At the time of his transfer an action for 
Injunctive relief was pending In the Southern District Court 
before the Honorable Constance Motley; this was mooted by 
plaintiff's transfer, because the only defendant named was 
defendant Zelker, then the Warden of Green Haven. 

87. Also mooted by the transfer was an agreement 
between counsel entered on August 19, 1970, that counsel for 
plaintiff would be notified within six hours If plaintiff were 
placed In segregation. At the time of hla transfer no charges 
were pending against plaintiff, and to the best of his know- 
lege he was merely awaiting reassignment to a block In the 
general population other than D block, where the charges against 
him had been fabricated. 
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88. The transfer to Clinton Prison, which is not 
within the Jurisdiction of the Southern District Court, was, 
upon information and belief, made at the request of Defendant 
Zelker. 

89. Upon arrival at Clinton he was placed in E Block: 
Readjustment Company, despite the fact that there was. no 
reason why he was in the same status at Green Haven. 

90. Within two days he was placed in segregation, 
Unit 14, where he had spent several years earlier. He was 
put there after he refused to engage in a discussion with the 
same man who had put him in segregation for 9 months and with¬ 
out any charges in 1967. 

91. Under the new regulations he was interviewed by j 
the Adjustment Committee once a week while in Unit 14, and each: 
week he was held over until the next week because of some 
alleged Incident. Eventually on February 5, 1971, he was 
permitted to go to the general population. 

92. On March 27, 1971, plaintiff's cell was 
searched and he was charged with having an uncensored book and 
Inflammatory literature. Once again because of his past record 
plaintiff was subjected to Superintendent's Proceedings. 

Among the Inflammatory material" was a copy of a writ filed in 
the Southern District Court in 1970 and notorized at Green 
Haven. Plaintiff was keeplocked pending a disposition at the 
hearing; on April 4, or thereabouts, he was given time served. ^ 

93. On May 14, 1971, plaintiff was charged with 
violating a regulation banning inmates from running in certain 
parts of the recreation yard. This regulation was announced 
from time to time, and never to plaintiff's knowledge and he 
and others had run in this area on a daily basis without 
being told not to do so. After an appearance before the 
Adjustment Committee, plaintiff was again referred for 
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Superintendent's Proceedings based on his 'long and varied 
record of Insubordination, arrogance, and violations of 
Institutional rules" and for stating to the Committee that he 
had no chance of getting a fair hearing. As a result of a 
Superintendent's hearing on Kay 21, 1971, plaintiff was 
placed In segregation for 60 days and lost 90 days "good tire." ^ 

94. Plaintiff remained In segregation until. January 7, : 
1972, when he waB transferred back to Green Haven, subject to 
Intolerable conditions and pressures. 

PRESENT CONDITIONS WARRANTING INJUNCTIVE 
RELIEF AGAINST THE DEPARTMENT OF CORRECTIONAL 
SERVICES cokmissio:;er and his agents. 

95. Since 1972 plaintiff continues to be harrassed 
and discriminated against based on the accuamulated record: 
parole was denied to plaintiff In 1572 and 1973; In the spring 
of 1973 plaintiff was keeplocked at Clinton for an extended 
period of time because of his alleged past record for suspected 
Involvement In a disturbance he had nothing to do with; In 
March, 1973, plaintiff's record which Is In Issue here was 
used to transfer him to a conditioning program in which he did 
not wish to participate. 

96. Within the past four months plaintiff has been 
singled out for punishment because of hl9 past record and his 
reputation which Is largely unwarranted. 

97. Plaintiff Is unable to obtain a fair and Just 
hearing under the present regulations because of the overriding 
prejudice against him at all levels of the Department's 
Administration. As recently as September 20, 1973, two weeks 

f 

before his appearance before the Parole Board, plaintiff was 
found guilty of participating In an Illegal assembly with 
which he had nothing to do. 
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98. The aforesaid actions of the defendants and of 
their agents have violated plaintiff's rights secured and 
protected by the Constitution and Laws of the United States as 
follows: 

a. Plaintiff has been placed In segregation for almost seven 
years for his religious, political and cultural views. 

b. He has been punished for expressing his opinions and for 
exercising his right to freedom of expression. 

c. He has been subjected to cruel and unusual punishment 
because of his exercise of his First Amendment Rights. 

d. He has been subject to cruel and unusual punishment and 
to arbitrary and capricious treatment because he would not 
surrender his religious beliefs and stop trying to exercise 
his rights. 

e. He has been punished and subjected to cruel and unusual 
punishment for protesting arbitrary and capricious conduct 
by the defendants and their agents. 

f. He has been harrassed because he refused to acknowledge 
and racial and moral superiority of his keepers and to surrender 
his person. 

g. He has been discriminated against because he was a Black 
Muslim and he has been denied the right to practice his religion. 

h. Plaintiff has been continuously denied the basic elements 
of procedural due process of law and fundamental fairness In 
all disciplinary proceedings. He has been arbitrary charged 
with violations of non-existent rules and of unannounced rules; 
he has been charged with the failure to submit totally to the 
will of his keepers; he has been punished disproportionately; 
he has been subjected to disciplinary proceedings for the sole 
purpose of breaking his will and destroying hl 3 Individuality 
and Integrity and giving pleasure to hla keepers, the defendants. 
1. Even under the new procedures plaintiff has been penalized 
for a long record resulting from arbitrary and oaprlclous 
conduct of the officials and punished more extensively because 
of his illegitimate past record. Because of this past 
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unconstitutional prior record of disciplinary proceedings 
plaintiff hao been prejudiced In all hla dealings with the 
Department of Correctional Services, Including the Board of 
Parole; 

J. Even under the new procedures adopted In 1970 plaintiff 
la still unable to obtain a fair hearing: he has been 
recommended for Superintendent's Proceedings based on his 
past record, and not the seriousness of the charges under 
consideration; because of this record and his reputation 
because of this record he Is never believed; despite the fact 
that written charges are presented and dispositions are 
served on the plaintiff In writing, he has no more due process 
than before; plaintiff Is unable to call witnesses on his 
behalf or to cross-examine witnesses against him; but, most 
Importantly, the decision making process Is generally In the 
hands of the deputy warden directly charged with the super¬ 
vision of the uniformed personnel and rather than create any 
tensions with the uniformed force or any labor problems the 
officer's word Is always favored over the plaintiffs, 

RELIEF 

99. Plaintiff respectfully prays that he be granted 
the following relief: 

a. a preliminary and final Injunction enjoining defendants 
and their agents from taking any further disciplinary actions 
agalnstlthe plaintiff until It can be demonstrated that 
plaintiff will receive a fair hearing and until plaintiff's 
disciplinary record has been altered to eliminate all 
unconstltutltonal Incidents and punishments. 

b. a declaratory Judgment that plaintiff has been wrongfully 
punished In violation of his constitutional rights and that he 
has been wrongfully deprived of the opportunity to earn good 
time and of good time which he did In fact earn. 










A-63 


c. damages In the sum of one hundred thousand (3lOC,OOO.OC) 
Dollars to the plaintiff for the cruel and unusual punishment 
to which he has been subjected and for the violation of his 
constitutional rights. 

d. counsel fees and court costs. 

e. such other and further relief as the Court shall*deem 
Just and proper In these premises. 


Dated: October JO, 1973 


Respectfully submitted. 



'c£obC ^7. 


ELIZA3ETH M. FISHER 
Attorney for Plaintiff 
516 Green Street 
Cambridge, Mass. 02139 


617-^92-2477 










I 


A-64 



! 



J 


MUKMUK v. COMMISSIONER OF DEPT. OF CORRECTIONAL SERV. 245 
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Masla A. MX'KM UK, also known as Syl¬ 
vester Cholmondeley, Plaintiff, 

« v. 

COMMISSIONER OF the DEPARTMENT 
OF CORRECTIONAL SERVIC¬ 
ES et al, Defendants. 

No. 70 Civ. 3518. 

United States District Court, 

S. D. New York. 

Jan. 14, 1974. 

State prisoner, by second amended 
c ®oplaint, sought injunctive relief and 
Stages and restoration of good time 
o^dits on basis of alleged denial of his 
constitutional rights in connection with 
“teged mistreatment for rule infrac- 
* 40 * a - On motion of defendants for 


judgment on the pleadings or summary 
judgment, and of plaintiff to add par¬ 
ties, amend the complaint, and for sum¬ 
mary judgment, the District Court, Bon¬ 
sai, J., held that insofar as complaint 
sought restoration of good time, it had 
to be treated as petition for writ of ha¬ 
beas corpus and had to be denied for 
failure to exhaust available state reme¬ 
dies; that complaint, insofar as it 
sought damages and injunction, failed to 
state a cause of action by allegations of 
placement in segregation unit, confine¬ 
ment on various occasions in a "strip 
cell,” being keeplocked, and being disci¬ 
plined for prison rules infractions by 
loss of good time and recreation privi¬ 
leges, together with general allegation of 
harassment because prisoner was a 
Black Muslim; and that prisoner would 
not be permitted to file another amended 
complaint. 

Defendants’ motion for summary 
judgment granted; plaintiff’s motion 
denied. 


1. Habeas Corpus C=45.3(l), 53 

Insofar as state prisoner’s second 
amended complaint, alleging mistreat¬ 
ment by prison authorities in violation 
of his constitutional rights in connection 
with rule infractions, sought restoration 
of good time credits, it had to be treated 
as a petition for writ of habeas corpus, 
and, accordingly, had to be denied for 
failure to exhaust available state reme¬ 
dies. 28 U.S.C.A. §§ 1343, 2254; 42 U. 
S.C.A. § 1983. 

2. Constitutional Law C=>272 
Criminal Law C=1213 

State prisoner’s second amended 
complaint, seeking damages and injunc¬ 
tive relief with respect to allegations, in¬ 
ter alia, of being placed in a segregation 
unit and of being disciplined for prison 
rules infractions by loss of good time, 
together with general allegation of har¬ 
assment because he was a Black Mus¬ 
lim, even if accepted as true, did not 
show that prisoner was subject to cruel 
or unusual punishment or denied due 
process, and thus failed to state a cause 
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of action against state corrections de¬ 
partment and corrections officials, par¬ 
ticularly where it was not alleged that 
the named defendants personally played 
any part in the alleged denials of the 
prisoner’s constitutional rights. Fed. 
Rules Civ.Proc. rules 12(c), 56, 28 U.S. 
C.A.; 28 U.S.C.A. § 1343; 42 U.S.C.A. 
§ 1983. 

3. Prisons C=12 

Correctional authorities have wide 
discretion in matters of internal prison 
administration, and reasonable action 
within the scope of such discretion does 
not violate a prisoner’s constitutional 
rights. 

4. Civil Rights C=>13.7 

When monetary damages are sought 
under civil rights statute, general doc¬ 
trine of respondeat superior does not 
suffice, and a showing of some personal 
responsibility of defendant is required 
42 U.S.C.A. § 1983. 

5. Federal Civil Procedure C=>840 

Where state prisoner, in civil rights 
action against correction authorities, 
had filed three prior complaints and had 
been dilatory in prosecution of the ac¬ 
tion, he would not be permitted to file a 
further amended complaint which simply- 
set forth greater detail than that which 
was contained in prior amended com¬ 
plaint, and listed more ^cent instances 
of alleged mistreatment 


Elizabeth M. Fisher, Cambridge, 
Mass., for plaintiff. 

Louis J. Lefkowitz, Atty. Gen., New 
York City, for defendants; David R. 
Spiegel, Deputy Asst. Atty. Gen., of 
counsel. 

MEMORANDUM 

BONSAL, District Judge. 

Defendants move pursuant to Rule 
12(c), Fed.R.Civ.P., for judgment on the 
pleadings, or in the alternative, for sum¬ 
mary judgment pursuant to Rule 56, 
Fed.R.Civ.P. Plaintiff has cross moved 


for leave to add parties, to amend the 
complaint, and for summary judgment. 

Plaintiff, Sylvester Cholmondeley, also 
known as Masia Mukmuk, is presently 
confined to Great Meadow Correctional 
Facility pursuant to a judgment of con¬ 
viction in Queens County Court on June 
29, 1960. He was convicted for the 
crimes of rape in the first degree, bur- j 
glary in the third degree, and robbery in 
the third degree, for which he was sen¬ 
tenced to serve the following terms of 
imprisonment: 10 to 20 years on the 
rape conviction, 5 to 10 yea s on the 
burglary conviction, and 5 to 10 years 
on the robbery conviction. The sentenc- j 
es on the burglary and robbery convic¬ 
tions are concurrent with each other, 
but consecutive to the sentence on the 
rape conviction. 

Plaintiff instituted this action pursu¬ 
ant to 42 U.S.C. § 1983 on August 14, 
1970. Jurisdiction is claimed under 28 
U.S.C. | 1343. His original complaint 
(the “August 14, 1970 complaint’’), filed 
while he was an inmate at Green Haven 
Correctional Facility, alleged that when 
he was transferred to Green Haven on 
February 7, 1970, some books and maga¬ 
zines were "confiscated by agents of de¬ 
fendant Zelker [Superintendent of 
Green Haven Correctional Facility from 
June 11, 1970 to March 29, 1972] and 
have not been returned,” and that he 
was improperly disciplined on July 28, 
1970 by being placed in solitary confine¬ 
ment for teaching karate in the exercise 
yard. He sought an injunction ordering 
the defendant to return to him his per¬ 
sonal writings, books, and magazines and 
to release him from solitary confinement. 
Plaintiff moved by order to show cause 
for a preliminary injunction. However, 
the problems for which his motion was 
presented were adjusted by agreement 
between the parties, and the motion was 
accordingly dismissed on consent and 
without prejudice by Judge Frankel on 
August 21, 1970. 

On December 17, 1970, plaintiff filed 
an amended complaint (the “December 
17, 1970 complaint”) setting forth ap¬ 
proximately 15 occasions on which he 
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was punished for prison-rule infractions 
during the year 1570. usually by being 
"keeplocked” in Lis cell for short periods 
ranging up to 20 days, by being placed 
in solitary confinement, or by the loss of 
"good time” or recreation privileges. 
He alleged that these disciplinary mea¬ 
sures were taken as a result of his es¬ 
pousal of the Black Muslim religion 
while in prison. 

By notice of motion filed May 1-1, 
1971, plaintiff petitioned the court to 
adjourn until early fall of 1971, the con¬ 
solidated trial on the merits and hearing 
on the application for a preliminary in¬ 
junction, originally noticed for May 19, 
1971, and also petitioned for leave to file 
an amended complaint. By order dated 
May 17, 1971 and filed October 15, 1971, 
Judge Motley denied without prejudice 
the application for a preliminary injunc¬ 
tion and granted the plaintiff’s motion 
for leave to file an amended complaint. 

On October 15. 1971. plaintiff filed an 
amended complaint ■ the "October 15, 
1971 complaint”)—toward which the de¬ 
fendants’ present motion is directed—in 
which he alleges that he has been mis¬ 
treated by prison authorities in connec¬ 
tion with rule infractions beginning 
with his first confinement in New York 
State prisons on August 29, 1960 and 
continuing to the present. His com¬ 
plaint sets forth approximately 80 such 
instances. Alleging that these discipli¬ 
nary measures constituted a denial of 
his constitutional rights, he seeks a "fi¬ 
nal injunction against the wrongs com¬ 
plained of in this Complaint," a declara¬ 
tory judgment and restoration of the 
good time which he claims to have lost 
by reason of the alleged mistreatment by 
prison authorities, and damages in the 
amount of $100,000 for "the cruel and 
unusual punishment to which he has 
been subjected," plus costs and attorneys 
fees. This complaint does not allege 
that he has previously exhausted his 
State remedies with respect to these 
claims. 

On November 1 , 1971, defendants filed 
a motion to dismiss the October 15, 1971 
complaint on the grounds that venue in 


the Southern District of New York was 
improper and that the defendants were 
improperly named in the complaint un¬ 
der the doctrine of respondeat superior. 
Judge Brieant denied the motion by en¬ 
dorsement on November 23, 1971, and 
defendants filed their answer on Febru¬ 
ary 16, 1972. 

There followed an interlude during 
which no action was taken on the case 
until September 22, 1972, when defend¬ 
ants moved to dismiss for failure to 
prosecute. In opposition to this motion, 
plaintiff’s counsel filed an affidavit in 
which she stated that “the period of dor¬ 
mancy in this case . . . coincided 

with certain developments in the plain¬ 
tiff’s situation that made the pursuit of 
legal redress an unwise tactic.” On the 
return date of the motion, plaintiff’s 
counsel advised the court that she was 
ready to proceed with the action, pend¬ 
ing the discovery of certain documents 
which she believed to be in the posses¬ 
sion of the Department of Correction. 
On October 30, 1972, the court denied 
the motion to dismiss and set December 
1, 1972 as the date for the submission of 
a Pretrial Order. 

On March 16, 1973, plaintiff moved 
for a preliminary injunction seeking to 
enjoin the defendants from transferring 
the plaintiff to a rehabilitation program 
and ordering that the plaintiff be placed 
in federal protective custody pending the 
disposition of this action. By memoran¬ 
dum filed on April 20, 1973, the motion 
for a preliminary injunction was denied 
and the parties were directed to file a 
Pretrial Order at the earliest possible 
time. 

On March 28, 1973, plaintiff filed a 
motion seeking discovery of all discipli¬ 
nary reports, records, and other docu¬ 
ments pertaining to the plaintiff, includ¬ 
ing daily journals and segregation log 
books from each of the prisons at which 
plaintiff had been confined. This mo¬ 
tion was referred to Magistrate Jacobs, 
and a hearing was held on April 3, 1973. 
At the hearing, it was agreed that the 
defendants would produce any writings 
from their files which made specific ref- 
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erence to the plaintiff; any writings, or 
references to writings, by the plaintiff; 
any correspondence between the plain¬ 
tiff and Department of Correction offi¬ 
cials; any writings which made refer¬ 
ence to the plaintiff as a Black Muslim 
or to Muslims generally at any institu¬ 
tion where plaintiff was at any time 
confined; and any writings referring in 
any way to any policy at any institution 
with respect to Muslims. In addition, 
defendants agreed to make available for 
inspection the segregation log books and 
daily journals referring to the days in 
which the plaintiff wa3 in segregation 
or in which he was the subject of disci¬ 
plinary action. Defendants were not re¬ 
quired to produce any documents reflect¬ 
ing personal opinions or work product in 
connection with litigation. As a result 
of this agreement, the plaintiff's motion 
was withdrawn. 

In spite of the attempts by the Magis¬ 
trate to work out a Pretrial Order and 
despite the volume of discovery material 
produced, no Pretrial Order has been 
filed. On October 5, 1973, defendants 
filed the present motion for judgment 
on the pleadings or for summary judg¬ 
ment. The motion was originally made 
returnable on October 23, but it was lat¬ 
er adjourned to November 5, 1973. On 
October 30, 1973, plaintiff filed his mo¬ 
tion for leave to add parties, to amend 
the complaint, and for summary judg¬ 
ment. 

[1] With respect to their motion for 
judgment on the pleadings, defendants 
contend that under the Supreme Court’s 
recent decision in Preiser v. Rodriguez, 
411 U S. 475, 93 S.Ct. 1827, 36 L.Ed.2d 
439 '1973), a civil rights action seeking 
the restoration of good conduct time 
credits must be treated as a petition for 
a writ of habeas corpus with the attend¬ 
ant requirement that a plaintiff must 
exhaust his available State remedies 
pursuant to 28 U.S.C. § 2254 before 
presenting his claims to a Federal court. 
Defendants contend that this is such an 
action, even though the second amended 
complaint includes a prayer for damages 
and injunctive relief, which the defend¬ 


ants claim are “obviously tangential” to 
the “primary thrust of plaintiff's com¬ 
plaint,” to secure his earlier release 
from confinement. Plaintiff, who has 
been represented by counsel since the 
commencement of this action, contends 
that Preiser does not apply to that part 
of the complaint seeking damages and 
an injunction. 

With respect to good time, because of 
his prison disciplinary record, which, ac¬ 
cording to the defendants, is one of the 
worst ever compiled by a New York ■ 
State prisoner, plaintiff’s loss of good I 
time as of the filing of the October 15, ; 
1971 complaint was 1,915 days, which 
would have made him ineligible for con¬ 
ditional release until 1979. Had plain¬ 
tiff received the same allowances as a 
model prisoner, on the other hand, he 
would have been eligible for conditional I 
release on July 17, 1973. At present, 
plaintiff will be eligible for conditional j 
release on February 22, 1975. This re- I 
vised date was the result of a thorough 
review of plaintiff's disciplinary record 
in May, June, and early July, 1973, after 
which the Department of Correction in 1 
its discretion restored approximately 
1.40<* days of good time to plaintiff. 

Preiser involved three New York 
State prisoners who were placed in seg¬ 
regation and deprived of good conduct 
time credits as a result of prison disci¬ 
plinary proceedings. Each commenced a 
pro se action by filing a combined civil 
rights complaint and petition for habeas 
corpus relief. Alleging that they had 
been unconstitutionally deprived of the 
good-time credits, they sought an in¬ 
junction to compel the restoration of the | 
credits, which in each case would have 
resulted in their immediate release from 
confinement. The Supreme Court held: ’ 
“[Wjhen a state prisoner is challeng¬ 
ing the very fact or duration of his 
physical imprisonment, and the relief 
he seeks is a determination that he is 
entitled to immediate or speedier re¬ 
lease from that imprisonment, his sole 
federal remedy is a writ of habeas 
corpus.'’ 411 U.S. at 500, 93 S.Ct. at 
1°41. 
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In a footnote, Justice Stewart wrote for 
the Court: 

'if a prisoner seeks to attack both the 
conditions of his confinement and 
the fact or length of that confinement, 
his latter claim, under our decision to¬ 
day, is cognizable only in federal ha¬ 
beas corpus, with its attendant re¬ 
quirement of exhaustion of state rem¬ 
edies. But, consistent with our prior 
decisions, that holding in no way pre¬ 
cludes him from simultaneously litigat¬ 
ing in federal court, under § 1983, his 
claim relating to the conditions of his 
confinement.” 411 L'.S. at 499 n. 14, 
93 S.Ct. at 1841. 

Accordingly, insofar as the October 
15, 1971 complaint seeks the restoration 
of good time, it is treated as a petition 
for a writ of habeas corpus, which must 
be denied for the failure of the plaintiff 
to exhaust his available State remedies. 
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and cases cited therein. In Corby v. 
Conboy, 457 F.2d 251, 254 & n, 2 (2d 
Cir. 1972), for example, the Court of 
Appeals held that in view of this discre¬ 
tion accorded correctional authorities, 
claims of insufficient warm clothing, in¬ 
adequate diet, poor lighting, lack of per¬ 
sonal hygiene supplies and hot water, 
harassment, and discipline for refusal to 
accept employment—claims similar to 
those raised here—did not state a claim 
for which relief could be granted. 

14] Moreover, plaintiff has not al¬ 
leged that the named defendants person¬ 
ally played any part in the alleged deni¬ 
als of his constitutional rights. As the 
court stated in Johnson v. Click, 481 F. 
2d 1028, 1034 (2d Cir. 1973): 

"The rule in this circuit is that when 
monetary damages are sought under § 
1983, the general doctrine of respon¬ 
deat superior does not suffice and a 


[2,3] With respect to plaintiff's 
claims for damages and an injunction— 
claims relating to the conditions of his 
confinement—the complaint must also be 
dismissed. Plaintiff complains of being 
placed in a segregation unit; of being 
confined on various occasions in a "strip 
cell” containing only a toilet, sink, and a 
bed; of being keeplocked; and of being 
disciplined for prison-rule infractions by 
loss of good time and recreation privi¬ 
leges. In addition, he alleges generally 
that he has been subjected to "a continu¬ 
ing course of harrassment [sic]” be¬ 
cause he is a Black Muslim. These alle¬ 
gations are disputed by the defendants 
in the Spiegel affidavit dated October 2, 
1973. Treating the allegations as true, 
however, it is nevertheless well settled 
that correctional authorities have wide 
discretion in matters of internal prison 
administration and that reasonable action 
within the scope of this discretion does 
not violate a prisoner's constitutional 
rights. Christman v. Skinner, 468 F.2d 
723, 725 (2d Cir. 1972); Sostre v. Mc¬ 
Ginnis, 334 F.2d 906, 908 (2d Cir.), cert, 
denied, 379 D.S. 892, 85 S.Ct. 168, 13 L. 
Ed.2d 96 (1964). See Smith v. Schneck- 
loth, 414 F.2d 680, 681 (9th Cir. 1969), 

>*♦ r.Supp—ibvti 


showing of some personal responsibili¬ 
ty of the defendant is required." 

Thus, the complaint also lacks the re¬ 
quired specificity to state a claim for 
damages under the Civil Rights Laws. 
See also Powell v. Jarvis, 460 F.2d 551, 
553 (2d Cir. 1972). 

Plaintiff’s complaint does not include 
any allegations that the defendants pre¬ 
vented him from communicating with 
his attorneys or with the court or hind¬ 
ered him from preparing legal papers. 
See Corby v. Conboy, supra. And ac¬ 
cepting the October 15, 1971 complaint’s 
allegations as true, it does not appear 
that the plaintiff has been subjected to 
cruel or unusual punishment for his 
prison-rule infractions nor denied due 
process under the requirements of 
Sostre v. McGinnis, 442 F.2d 178 (2d 
Cir. 1971) (en banc), cert, denied sub 
nom., Sostre v. Oswald, 404 U.S. 1049, 92 
S.Ct. 719, 30 L.Ed.2d 740 (1972). See 
Christman v. Skinner, 468 F.2d 723, 725 
(2d Cir. 1972). 

For the foregoing reasons, the com¬ 
plaint fails to state a cause of action. 
Since the pleadings and affidavits show 
that there is no issue of fact for trial, 
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defendants’ motion for summary judg¬ 
ment is granted. 

[5j Plaintiff’s motion for leave to 
add parties, to amend the complaint, and 
for summary judgment was made on Oc¬ 
tober 30, 1S73, just prior to the return 
date of the defendants’ motion. The 
proposed amended complaint, also dated 
October 30, 1973, which would be the 
third amended complaint in this action, 
simply sets forth in greater detail what 
is contained in the October 15, 1971 
complaint, and in addition it lists more 
recent instances of alleged mistreatment. 
It appears from the plaintiff’s discipli¬ 
nary record that he has not lost any 
good time as a result of these most re¬ 
cent incidents, for which the plaintiff 
has usually been keeplocked for short 
periods. In view of the prior three com¬ 
plaints and the dilatory prosecution of 
this action by plaintiff, the court will 
not delay this action’s disposition fur¬ 
ther by permitting another complaint to 
be filed. Accordingly, plaintiff's motion 
for leave to add parties, to amend the 
complaint, and for summary judgment is 
denied. 

Defendants may settle judgment on 
notice. 

It is so ordered. 
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i! UNITED STATES DISTRICT COURT 
' SOUTHERN DISTRICT OF NEW YORK 


•j MASIA A. MUK MUK, also known as 
SYLVESTER CKOLf'.OMDELEY, 


rj>eo 

fT/rfS 13 10T4 j 

’V \&*« ti V> " 


Plaintiff, 


-againjit- 


COMMISSIONER OF THE DEPARTMENT OF COR¬ 
RECTIONAL SERVICES, J. EDWIN LaVALLEE,: 
Superintendent of Clinton Correctional 
Facility, VINCENT R. MANCUSI, Super- : 
intendent of the Attica Correctional 
Facility, and JOHN L. ZELKER, Super¬ 
intendent of the Green Haven Correc¬ 
tional Facility, 

Defendants. 




ORDER 

70 Civ. 3518 
(D.B.B.) 


■V •i7rr^r,~J 


4j 



A motion having been made in behalf of defendants, 
Commissioner of the Department of Correctional Services, 

J. Edwin LaValloe, as Superintendent of Clinton Correctional 
Facility, Vincent R. Mancusi, as Superintendent of the Attica 
Correctional Facility and John L. Zelker, as Superintendent 
of the Green Haven Correctional Facility for judgment on the 
pleadings, pursuant to Rule 12(c) of the Federal Rules of Civil 
Procedure or, in the alternative, for summary judgment pursuant 
to Rule 56 of the Federal Rules of Civil Procedure and plaintiff 
having cross_jnoved for leave to add parties, to amend the com¬ 
plaint, and for summary judgment, and said motions having come 
on to be heard on the 5th day of November, 1973, before the 
Hon. Dudley B. Bonsai, and the plaintiff having duly appeared 
by Elizabeth Fisher, Esq., his attorney, and defendants having 
appeared by Louis J. Lefkowitz, the Attorney General, by David R. 
Spiegel, Esq., Assistant Attorney General, and the pleadings 
and supporting papers of the respective parties hereto having 
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1 






been filed and roac, includinq plaintiff's complaint, filed 
August 14, 1970 and plaintiff's amended complaint, filed Decem¬ 
ber 17, 1970, and plaintiff's second amended complaint, filed 
October 15, 1971 (incorrectly denominated by plaintiff as an 
"amended complaint"), and the answer of the defendants to the 
second amended complaint, filed February 16, 1972, and all of 
the papers filed subsequent thereto, it is 

ORDERED Ai:D ADJUDGED that defendants' motion for summary 
judgment is granted and plaintiff's second amended complaint is 
in all respects dismissed, and it is further 

ORDERED AUD ADJUDGED that plaintiff's claims involving 
the restoration of good time are dismissed for failure to exhaust 
his state remedies, and it is further 



ORDERED AND ADJUDGED that plaintiff's claims for injunc¬ 
tive and declaratory relief and for damages, costs and attorney 
fees are in all respects denied, and it is further 


ORDERED AUD ADJUDGED that plaintiff's motion for leave 
to add parties, to amend the complaint and for summary judgment 


ORDERED AND ADJUDGED this /J^day of 




, 1974. 


DUDLEY R. BONSAL QTzJ 

United States District Court Judge*— 

JjOiitieiT STEREO FEB 141374 

7 ^ 
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